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Office of the Superintendent 


of Bankruptcy Canada des faillites Canada 
An Agency of ¢ , Un organisme 
Industry Canada ¥ d’Industrie Canada 


A Word from the 


Superintendent of Bankruptcy 


After a well deserved retirement of the /nso/vency 
Bulletin in December 2000, its successor, the OSB 
Newsletter was launched in October 2002 and 
contained a reader survey seeking your comments on 
our first issue. Your feedback is very important to us. 

| would like to share with you the main comments. 
Though the ratings were very positive, many 
comments warrant further consideration. 


Firstly, many requested more articles like the one by 
our Economic Analysis Section. These types of articles 
will be a regular feature in every issue of the 
Newsletter. In fact, the current issue contains an article 
on Insolvency by Age Group. 


There were also requests to have the phone numbers 
of the OSB offices. You will find inside this issue an 
easily detachable list for your convenience. 


There was also a suggestion that the summaries of 
the Decisions in Professional Conduct Matters be 
more timely. We agree. The Policy on Publicizing 
Professional Conduct Matters states that we must 
send a summary of every decision to all trustees and 
that we post complete decisions on our Website. This 
issue contains Summaries of all decisions that were 
either not published in the Insolvency Bulletin or in the 
first issue of the OSB Newsletter. All future issues of 
the Newsletter will contain summaries of recent (no 
more than 4 months old) decisions in these matters. 


The most popular suggestion (almost 2/3 of 
respondents) was to have summaries of recent 
decisions in insolvency matters. While we cannot, of 
course, publish summaries of all decisions, we will try 
to publish summaries of those concerning matters of 


Bureau du surintendant 
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should be summarized and published, please send 
them to the Newsletter Coordinator for consideration 
for the next issue. 


Many other suggestions were made and we will 
attempt to incorporate them in future issues of 
the Newsletter. 


The coming year will be a very busy one for the OSB 
as we continue to implement e-filing and prepare for 
the Parliamentary Review slated for February. The 
OSB will continue to inform readers of important 
developments. 


Allow me to take this opportunity to wish all our 
readers the very best in 2003. 


PITF Report Released 


The Final Report of the Personal Insolvency Task 
Force was released and mailed to everyone on our 
distribution list. If you wish to get a copy, contact the 
Newsletter Coordinator, Vivian Cousineau. She can 
be reached by regular mail at 301 Elgin Street, 

2™ Floor, Ottawa, Ontario, K2P 2N9, by phone at 
(613) 941-2694, by fax (613) 946-9205 or by e-mail at 
cousineau.vivian@ic.gc.ca 


Protecting the Protéger l’intégrité 
Integrity of the du systéme 
Insolvency System d’insolvabilité 


OSB+BSF 


OSB Management Advisory 
Board 


In the Spring of 1998, the OSB set up a 
Management Advisory Board (Board), one of several 
initiatives it undertook upon becoming a Special 
Operating Agency. The Board's mandate is to provide 
external advice to the Superintendent and to the 
Department on the management of the Office of the 
Superintendent of Bankruptcy. 


In particular, the Board: 


m reviews and comments on the annual OSB 
Business Plan; 


m= evaluates the financial and business performance of 
the OSB against their Business Plan; 


m reviews the costs and revenues and comments on 
the Office's recommendations to maintain financial 
self-sufficiency; 


m assesses the OSB's longer term business 
strategies for dealing with major issues; and 


m advises the OSB on ways of improving public 
awareness and the development of appropriate 
relationships with the insolvency community. 


While the Board does not get involved in the day to 
day running of the OSB, nor does it get involved in the 
OSB's statutory functions, it has, since its inception, 
provided crucial advice on matters such as the E-filing 
initiative, client surveys, fees, future direction, etc. 


The Board is structured to achieve an effective balance 
between clients, other stakeholders, business 
professionals and academics. To ensure adequate 
representation from these groups, Board members 
and the Chairman are chosen from the private sector. 


The current Board members are as follows: 


Jean-Claude Delorme 
Chairman 
Corporate Director and Consultant 
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Francine Bastien 

Vice President 

Media and Public Affairs 
GGA Communications 


Andrea Boudreau Ouellet 
Assistant Dean 

Law Faculty 

University of Moncton 


George Boynton 
Former Chairman 
Organizing Committee, World Computer Congress 


Jean-Yves Fortin 
Lawyer and Partner 
Brouillette Charpentier Fortin 


Diana Graham 

Senior Vice-President 

Retail and Small Business Credit — CIBC 
Canadian Bankers' Association Representative 


Yanik Harnois 
Consultant and Academic 
Human Resources’ Specialist 


David Howden 

Director 

Electronic Service Delivery Implementation 
Integrated Service Delivery Division 

Ministry of Consumer and Business Services 
of Ontario 


Joan Huzar 
President 
Consumer Council of Canada 


Uwe Manski 

Trustee in Bankruptcy 

BDO Dunwoody 

Insolvency Institute of Canada Representative 


Susan Robinson-Burns 
Lawyer 
Miles Davison McCarthy McNiven LLP 


Bob Sanderson 
Trustee in Bankruptcy 
KPMG 


Peter Wedlake 

Trustee in Bankruptcy 
Green Haley Wedlake 
CAIRP Representative 


Parliamentary Review 


The Standing Senate Committee on Banking Trade 
and Commerce chaired by Senator Leo Kolber has 
been tasked with reviewing the operations and 
administration of the BIA and the CCAA. The 
committee should begin its review of the BIA and 
CCAA in February 2003 with its report, we are being 
told, expected in June 2003. Industry Canada has 
produced a report entitled "Report on the Operation 
and Administration of the Bankruptcy and Insolvency 
Act and the Companies' Creditors Arrangement Act" 
to assist the committee in its deliberations. A copy of 
this report has been sent to everyone on our mailing 
list. The report outlines the key commercial and 
consumer issues as well as administrative policy 
issues following consultation sessions with 
stakeholders in 2001 and 2002, and the National 
Insolvency Forum meetings in 1999. It should be 
emphasized that this report does not make 
recommendations to the Senate Committee as to 
which specific changes should be made, rather it 
presents the pros and cons for alternative solutions of 
each issue. 


Interested parties are encouraged to make 
submissions to the Senate Committee for its 
consideration by sending them to: 


Mr. Denis Robert 

Committee Clerk 

The Senate Committees and Private Legislation 
Directorate 

Chambers Building 

4O Elgin Street, 10" Floor 

Ottawa, Ontario 

K1A OA4 


Two major submissions to the committee that have 
been received to date are the report by the Joint Task 
Force on Business Insolvency Law Reform of the 
Insolvency Institute of Canada and the Canadian 
Association of Insolvency and Restructuring 
Professionals and the report of the Personal Insolvency 
Task Force (PITF). The Joint Task Force report is 
available from the Web site of the Insolvency Institute 
(www. insolvency.ca) and the PITF report has been 
sent to all newsletter readers. This report is also 
available from the OSB Web site 
(www.osb-bsf.ic.gc.ca). 


Three of the key recommendations of the Joint Task 
Force relate to interim financing under the CCAA, the 
treatment of executory contracts and whether the 
CCAA and BIA should remain as separate statutes. 


The interim financing recommendation is that in CCAA 
cases as opposed to Division | Proposals under the 
BIA, the Act should specifically permit post filing 
financing subject to the Act providing a list of 
guidelines for judges to consider whether to grant 
approval. It is proposed that BIA and CCAA debtors 
will be able to disclaim executory contracts subject to 
the right of the counter-parties to have claims for 
termination damages. As for merging the BIA and 
CCAA, it is proposed that the two statutes should 
remain separate but that the key documents in CCAA 
cases should be filed with the OSB. 


Some of the main recommendations of the PITF relate 
to RRSP's, student loan debts and voluntary 
agreements to make post-discharge payments. The 
PITF recommends that RRSP's should not be seizable 
in bankruptcy provided the plan is converted to a 
pension plan and any contributions to the plan made 
within three years of bankruptcy are seizable. Under 
student loan debts, the recommendation is that BIA 
should be amended to reduce the length of time 
before they can be discharged from 10 years to 

5 years after the end of studies and that applications 
to the court for a hardship hearing should be permitted 
one year after the end of studies. With regard to the 
voluntary agreements issue, it is recommended that 
trustees be permitted to enter into voluntary payment 
agreements post-discharge with debtors who do not 
have surplus income with a ceiling on the amount 
being the maximum level of estate receipts possible 
without generating dividends to creditors. 


Following the proposed release of the senate 
committee's report next June, it is expected that there 
will be further discussion and consultation followed by 
an insolvency reform bill hopefully being tabled in 
parliament in 2004. 


Parliamentary Report 
Released 


The Report on the Operation and Administration of 
the Bankruptcy and Insolvency Act and the 
Companies’ Creditors Arrangement Act was released 
and mailed to everyone on our distribution list. If you 
wish to get a copy, contact the Newsletter 
Coordinator, Vivian Cousineau. She can be reached by 
regular mail at 301 Elgin Street, 2"? Floor, Ottawa, 
Ontario, K2P 2N9, by phone at (613) 941-2694, by fax 
at (613) 946-9205 or by e-mail at 
cousineau.vivian@ic.gc.ca 


DID YOU KNOW? 


Letters of Comment 


The Office of the Superintendent of 
Bankruptcy (OSB), in the process of 
supervising the administration of 
insolvency estates in Canada, is 
responsible for reviewing the trustee's 
statement of receipts and 
disbursements (SRD) in bankruptcy 
and proposal files. The SRD is 
produced by the trustee at the end of 
the administration and is a Summary of 
all funds realized in the estate and all 
expenses incurred. Further to this 
review, the OSB issues a letter of 
comment which depending on the 
category of estate will authorize the trustee to finalize 
the administration and in other cases will enable the 
trustee to appear in court for the approval of its fees. 


Figure 1 


In order to ensure an efficient processing of SRDs, 
the OSB has set for itself an internal objective to 
review SRDs and provide letters of comment within 
21 business days in 90% of the cases. Last year, 
the OSB reviewed and commented on 95,761 
SRDs. In 82% of the cases the letters were issued 
within 21 days. Information is provided here on our 
performance since January 2000. 


The OSB's performance on this activity is sensitive to 
a number of factors, including the reception of a very 
large number of SRDs within a short period of time, 
staff levels which cannot be increased to deal with 
sudden surges, and the absence or loss of staff from 
time to time. 


New measures have been introduced in the last two 
years to improve the turnaround time for letters of 
comment. As summary bankruptcies make up 
approximately 90% of all insolvency filings in the 
typical insolvency year, the measures were focussed 
on this group of estates. 


In September 2000 an automated process for 
reviewing SRD's in summary bankruptcy files was 
introduced to reduce the amount of time officers 
spend in relation to this activity. The process 
enables the selection of estates according to certain 
criteria for a computer review instead of a manual 
review. Files which do not meet the criteria are 


reviewed manually. Further, to ensure a high level of - 


Percentage of cases where the OSB has issued letters of 
comment within 21 days. 


compliance, a random number of the files meeting 
the criteria are also manually reviewed. As a result, 
within the last two years, approximately 33% of 
summary files were computer reviewed. Based on a 
recent quality assessment of the process, we have 
adapted our criteria and hope to be able to reach 
50% of the summary files. This should enable further 
efficiencies and a faster turnaround time for letters of 
comment on summary files. 


The OSB's new e-Filing process will also generate 
further improvements in the issuance of letters of 
comment. SRDs submitted electronically by the 
trustee in files which meet the above mentioned 
criteria, and are not randomly sampled for manual 
review, will be computer-reviewed and will have a 
letter of comment automatically generated and 
returned to the trustee. As this will eliminate all data 
entry and manipulation of files by our personnel, it 
should enable the issuance of the letters of 
comment within minutes for a large number of 
summary estates. 


It should be re-iterated that the computer review 
process only applies to summary bankruptcies; all 
SRDs received in ordinary bankruptcies and both 
forms of proposals still require a manual review by 
the OSB at this time. 


These changes already made, as well as those to 
come, will help to ensure a quality level of service for 
trustees and all participants in the bankruptcy and 
insolvency system. 


Oral Boards 2002 


We are happy to inform you that the 
candidates at the oral board 2002 
performed brilliantly, with a success rate 
of 87.5%! We are also pleased to note 
that the success rate has been steadily 
increasing over the last three years, and 
is now 21.5% higher than in 1999. 
More good news: the results were 
available a month and a half earlier than 
in previous years (May 13" rather than 
June 30"), 


We invite you to look over the results of 
the 2002 oral examination as well as 
the statistics we have compiled since 
1999. As to the latter, the graphics 
demonstrate the change in the success 
rate and the failure rate (full and 
restricted licences combined), for 
Canada and by province, from 1999 

to 2002. 


We would like to thank the following 
people for sitting on the boards: 


Mr. Denis Gilbert 
Office of the Superintendent of Bankruptcy 


Mr. Fabien Tremblay 
Tremblay & Compagnie Syndics et 
Gestionnaires Ltée 


Mr. Francois Valin 
Kronstrom Desjardins 


Mr. Claude Le Duc 
Office of the Superintendent of Bankruptcy 


Mrs. France Pigeon 
Primeau, Proulx, Pigeon & Associés Inc. 


Mr. Alain N. Tardif 
McCarthy Tétrault 


Mr. John Everett 
Office of the Superintendent of Bankruptcy 


Mr. Chester Szypula 
BDO Dunwoody Limited 


Mrs. Catherine Francis 
Minden Gross Grafstin & Greenstein LLP 


Mr. Daniel Weisz, C.A. 
Mintz & Partners Limited 


Mr. Rob Van Kessel 
Lawrence Lawrence Stevenson 


Evolution of success rate in Canada - 1999 to 2002 
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Mr. Bill Millar 
Office of the Superintendent of 
Bankruptcy 


Mr. Russell James McGill, C.A. 
BDO Dunwoody Limited 


Mr. Alan Brown 
McCarthy Tetrault 


Mrs. Kate Maj 
Office of the Superintendent of 
Bankruptcy 


Provinces 


Mr. George Lomas, B., FCA 
Young, Parkyn, McNab Inc. 


Mr. Clive Llewellyn 
Fleming, Kambeitz 


We would like to extend our special 
thanks to Mr. Yves Pigeon for 

his many years of sitting on the 
Boards and contributing greatly to 
the process. 


Candidates 
Candidats 


Cities 


0 
Villes Full (%) 


Complete 


Hamilton 
Winnipeg 
Calgary 
Edmonton 


Professional Conduct Matters 


In accordance with the Policy on Publicizing 
Professional Conduct Matters, we publish as 

they become available, summaries of decisions on 
licencing matters. Of course, such decisions are 

not substitutes for the actual decisions and those 
interested in learning more about the decisions in this 
area should consult the full text on our Web site 
(http://osb-bsf.gc.ca) under the heading “Trustees” and 
the sub-heading “Licencing and Professional Conduct”. 


Any questions regarding the publication of these 
decisions should be addressed to the Clerk of the 
Hearing Record Registry, Vivian Cousineau. She can 
be reached by regular mail at 301 Elgin Street, 

2™ Floor, Ottawa, Ontario, K2P 2N9, by phone at 
(613) 941-2694, by fax (613) 946-9205 or by e-mail 
at cousineau.vivian@ic.gc.ca 


Decision on the Professional 
Conduct of Trustee Peter 
Wolkove 


Further to a complaint and an investigation 
conducted by the Office of the Superintendent of 
Bankruptcy into the conduct of trustee Peter Wolkove 
in the administration of the bankruptcies of 2329-6288 


Licence 
Limited 


Restreinte No (%) 


3 


mM ND 
|C 


Québec inc. and Can Am Up Tac Ltée, the delegate of 
the Superintendent of Bankruptcy, the Honourable 
Benjamin J. Greenberg, rendered his decision with 
regard to the licence of bankruptcy trustee Peter 
Wolkove, on September 28, 2001. 


The report was prepared pursuant to an investigation 
conducted by the Office of the Superintendent of 
Bankruptcy into the bankruptcies of 2329-6288 
Québec Inc., in which Mr. Wolkove had not acted as 
trustee, and that of Can Am Up Tac Ltée, in which he 
had acted as trustee. 


On June 14, 2001, the delegate has rendered a 
preliminary decision in which he concluded that he did 
not have jurisdiction to hear and rule on the complaint 
concerning 2329-6288 Quebec Inc., given that the 
French version of section 5(3)(e) of the Act limits the 
jurisdiction of the Superintendent to investigate or have 
investigated the conduct of a licensed trustee, to 
matters where the licensed trustee acted as a trustee, 
receiver or interim receiver under the Act. He points 
out that whereas the English version only implicitly 
imposes that limitation, it is explicitly decreed in the 
French version of that provision. 


However, the delegate concluded that the complaint 
brought against the trustee to the effect that he was in 
a conflict of interest in the bankruptcy of Can Am Up 
Tac, was founded. 


On September 28, 2001 in his decision with regard to 
the sanction, the delegate indicated that it is a serious 
offence for a trustee to be in a conflict of interest. He 
also indicated that even if the trustee is no longer 
practising and his professional conduct had always 
been appropriate, the fact that he was in a conflict of 
interest is So serious that it warrants more than a 
reprimand or a purely symbolic sanction. 


The delegate therefore ordered, on September 28, 
2001, that the licence of trustee Peter Wolkove be 
suspended for 3 months, during which period 

Mr. Peter Wolkove could not be appointed under the 
Bankruptcy and Insolvency Act nor act in any matter 
within the purview of said Act. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 


Decision on the Professional 
Conduct of Trustee 
Jean-Pierre Chatigny 


The Superintendent of Bankruptcy's delegate, 
Me. Roger Tassé, Q.C., rendered his decision on the 
licence of bankruptcy trustee Jean-Pierre Chatigny, on 
February 18, 2002. Mr. Tassé had previously stated 
his conclusions as to the facts of the case, on 
September 7", 2001 after considering the evidence 
and the representations submitted to him at the 
hearing conducted on June 20 and 21, 2001. 


The report prepared pursuant to an investigation 
conducted by the Office of the Superintendent 
indicated serious deficiencies in the administration of 
the bankruptcy of Ms. Giséle Mercier, particularly with 
regard to the disclosure and realization of the 
undivided half interest in a building. 


Me. Tassé found that there were serious deficiencies, 
which he enumerated as follows in his decision on the 
sanction rendered on February 18, 2002: 


® while on the one hand, it was not proved that the 
trustee had advised or encouraged Ms. Mercier not 
to include her interest in the building located at 
528 Genevieve Street in her Statement of Affairs, as 
claimed by Senior Analyst, Sylvie Laperriére, my 
analysis of the evidence did lead me to conclude 
that the trustee had simply chosen not to include it 
on the statement that he himself prepared, and in 
so doing, he did not fulfil his obligations as 
bankruptcy trustee, contrary to section 13.5 of the 
Act and Rule 45; 


m= reports and other statutory documents prepared by 
the trustee were inaccurate in that they did not 
mention the debtor's interest in the building located 
at 528 Genevieve Street; 


m the trustee did not perform his duty to 
adequately verify in a timely manner the value of 
Ms. Mercier's asset; 


m the trustee provided incomplete and inaccurate 
information to the Office of the Superintendent; 


m the trustee showed a lack of due care in carrying 
out his functions by not following up after his 
registration on the building and by unduely delaying 
to react to a settlement offer; 


m the trustee, in indicating in a letter to the debtor that 
she had concealed the fact that she owned an 
undivided half interest, made a statement that he 
knew to be false and inaccurate. 


After examining the facts recounted in his decision of 
September 7, 2001 and considering the 
representations made by the various parties, the 
delegate, Me. Tassé, reached the conclusion that a 
suspension of three (8) months was justified under 
the circumstances. 


He therefore decided, on February 18, 2002, that the 
licence of trustee Jean-Pierre Chatigny would be 
suspended for a period of three (8) months, during 
which time he may not act as bankruptcy trustee, nor 
accept any mandate under the Bankruptcy and 
Insolvency Act, either in his own name or under the 
name of a corporate trustee. 


The full text of the decision is available on our Web site 
at: http://bsf-osb.gc.ca 


Decision on the Professional 
Conduct of Trustee Ronald J. 
NcMahon 


The Superintendent of Bankruptcy, 

Mr. Marc Mayrand, rendered his decision with regard 
to the licence of trustee Ronald J. McMahon, of the 
city of Vancouver, Province of British Columbia, on 
January 18, 2002. 


A report prepared subsequent to an investigation 
conducted by the Office of the Superintendent of 
Bankruptcy alleged serious deficiencies with respect to 
the administration of a receivership, including breaches 
of the Code of Ethics for Trustees. 


The report alleged the following deficiencies on the 
part of the trustee: 


m the trustee had improperly drawn funds in the 
amount of $50,000.00 US from a trust account for 
the purpose of completing a personal investment 
for himself and an associate; 


m the trustee had failed to maintain accurate records 
of this transaction; 


m the trustee had commingled third party funds with 
trust funds, thus jeopardizing the character of 
the trust; 


m the trustee had used trust funds for his 
personal benefit. 


A hearing regarding the allegations in the report 
was conducted on February 28, March 1 and 
March 2, 2001. 


After considering the report, and hearing the 
representations of both parties, the Superintendent of 
Bankruptcy issued his decision on this matter on 
January 18, 2002, ordering that the licence of the 
trustee be suspended for a period of two months, 
commencing on January 25, 2002. 


The trustee has applied to the Federal Court for a 
Judicial Review of the decision of the Superintendent 
of Bankruptcy. 


The full text of the decision is available on our Web site 
at: http://bsf-osb.gc.ca 


instructions for Conservatory 
Measures Imposed on 
Bankruptcy Trustees Pfeiffer 
& Pfeiffer Inc. and Sydney H. 
Pfeiffer 


In the context of an investigation into the 
professional conduct of corporate trustee Pfeiffer & 
Pfeiffer Inc. and individual trustee Sydney H. Pfeiffer, 
on July 5 and 27, August 13 and September 17, 2002 
the Office of the Superintendent of Bankruptcy 
imposed measures to protect the assets of bankruptcy 
and insolvency estates administered by these trustees. 
An audit of the trustees’ operations revealed serious 
irregularities in their administration of bankruptcy and 
insolvency files, thereby necessitating conservatory 
measures to protect the assets under the 

trustees’ control. 


The first measures, imposed by the Deputy 
Superintendent, Programs, Standards and Regulatory 
Affairs of the Office of the Superintendent of 
Bankruptcy, were addressed to the Official Receiver, 
who was instructed on July 5, 2002 to not appoint 
trustees Pfeiffer & Pfeiffer Inc. or Sydney H. Pfeiffer to 
administer any new estates. Other measures were 
addressed to the financial institutions with which the 
trustees do business, enjoining them not to honour 
cheques or any other means of payment against 
bankruptcy and insolvency estate accounts, unless 
they had previously been countersigned by 
individuals mandated for that purpose by the 

Deputy Superintendent. 


Following imposition of these measures, however, the 
Office of the Superintendent of Bankruptcy uncovered 
other irregularities involving the trustees’ banking 
operations. The trustees had supplied the Office of the 
Superintendent of Bankruptcy with information they knew 
to be false and incomplete as well as falsified documents 
dealing with the nature of their trust accounts and the 
monies deposited therein. As a result, on July 24, 
2002 the Deputy Superintendent instructed the Official 
Receiver to take possession and control of the assets 
and files of estates administered by the trustees and to 
place them with Samson Bélair/Deloitte & Touche Inc., 
the appointed guardian. The Deputy Superintendent 
instructed Samson Belair/Deloitte & Touche Inc., 
trustee, to continue the administration of these assets 
and files, in its capacity as agent of the Superintendent 
of Bankruptcy, in accordance with the duties and 
responsibilities incumbent on trustees in bankruptcy 
according to the Act. 


On August 13, 2002 after learning that the trustees 
continued to effect banking transactions with estate 
monies in an account at the Bank of Montreal, the 
Senior Analyst, Disciplinary Affairs issued measures 
enjoining that financial institution to not honour 
cheques or other means of payment on bankruptcy or 
insolvency estate bank accounts unless they were 
previously countersigned by representatives of the firm 
Samson Beélair/Deloitte & Touche Inc. The Senior 
Analyst, Disciplinary Affairs, also issued measures 
enjoining Samson Bélair/Deloitte & Touche Inc., as 
agent of the Office of the Superintendent of 
Bankruptcy, to take all the necessary steps to 
complete the administration of the estates for which 
the trustees had already received their discharge. 


On September 17, 2002 the Deputy Superintendent 
also issued measures addressed to Canada Post 


Corporation to have mail addressed to the trustees 
forwarded to Samson Bélair/Deloitte & Touche Inc. 


All of these conservatory measures remain in effect 
until further notice or until a decision is rendered under 
section 14.01 of the Act. 


The text of the instructions for conservatory measures 
can be consulted on our Web site at the following 
address: http://osb-bsf.gc.ca 


Decision on the Professional 
Conduct of Trustee Guy 
Loslier 


Following irregularities noted by the Senior 
Bankruptcy Analyst (official receiver) and the 
investigation conducted by the Office of the 
Superintendent of Bankruptcy, the delegate of the 
Superintendent of Bankruptcy, the Honourable 
Lawrence A. Poitras, Q.C., rendered his decision with 
regard to the licence of bankruptcy trustee Guy Loslier, 
on September 12, 2002 . 


The report prepared following the investigation 
indicated that the trustee had not proceeded with an 
equitable distribution of interest generated in a 
consolidated trust account for summary administrations 
and had improperly used trust funds to pay banking 
fees. The report also indicated that all of the money in 
question had subsequently been reimbursed. 


The report noted the following offences: 


m the trustee, Guy Loslier, did not maintain in good 
order a consolidated trust account for Summary 
administrations and an accounting system 
providing for equitable monthly distribution to each 
estate account of all interest generated by the 
consolidated trust account, thereby contravening 
Directive #1 of the Superintendent of Bankruptcy 
(replaced by Directive #5 on November 17, 1994); 


m the trustee, Guy Loslier, did not distribute to the 
respective estate files interest totalling $6,156.83 
accumulated in his consolidated trust account for 
summary administrations, thereby contravening 
Directive #1 of the Superintendent of Bankruptcy 
(replaced by Directive #5 on November 17, 1994); 


m the trustee, Guy Loslier, did not remit to the 
Superintendent as undistributed funds all interest 
generated in his consolidated trust account for 


summary administrations that had not been 
allocated to any of the individual estate accounts, 
thereby contravening Directive #5 of the 
Superintendent of Bankruptcy; 


m the trustee, Guy Loslier, on June 20, 1995, 
improperly remitted to Samson Belair/Deloitte & 
Touche Inc. the amount of $5 018.90 from his 
consolidated trust account for summary 
administrations, thereby contravening Section 25 
of the Act; 


m the trustee, Guy Loslier, on June 20, 1995, did not 
sign himself the cheque in the amount of $5,018.90 
that was withdrawn from his consolidated trust 
account for summary administrations, thereby 
contravening Directive #5 of the Superintendent 
of Bankruptcy; 


m the trustee, Guy Loslier, improperly used interest 
income from his consolidated trust account for 
summary administrations to pay banking fees 
totalling $1,137.93, thereby contravening Directive 
#5 of the Superintendent of Bankruptcy. 


An agreement was reached between the trustee and 
the Office of the Superintendent that called for the 
trustee's licence to be suspended for a period of three 
(3) weeks. The Superintendent's delegate agreed with 
the joint recommendation of the parties and rendered 
a decision accordingly. 


The text/transcript of the decision is available on our 
Web site at: http://osb-bsf.gc.ca 


Decision on the Professional 
Conduct of Trustee Paul 
Rainville. 


Further to irregularities discovered by the Senior 
Bankruptcy Analyst (Official Receiver) and to the 
investigation conducted by the Office of the 
Superintendent of Bankruptcy, the delegate of the 
Superintendent of Bankruptcy, the Honourable 
Lawrence A. Poitras Q.C., rendered his decision with 
regard to the licence of bankruptcy trustee Paul 
Rainville, on February 14, 2002. 


The report prepared pursuant to the investigation 
revealed that the trustee did not equitably distribute 
interest earned by his consolidated trust account for 
summary administration estate files, and had 
improperly withdrawn funds from this account. 
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The report noted the following offences: 


m the trustee, Paul Rainville, did not maintain in good 
order a consolidated trust account for Summary 
administrations and an accounting system 
providing for equitable monthly distribution to each 
of the individual estate account of all the interest 
earned by the consolidated trust account, thus 
contravening Directive #1 of the Superintendent 
of Bankruptcy (replaced by Directive #5 on 
November 17, 1994); 


m the trustee, Paul Rainville, did not distribute to the 
respective estate files interest accumulated in the 
consolidated trust account totalling $58,946.82, 
thus contravening Directive #1 of the 
Superintendent of Bankruptcy (replaced by 
Directive #5 on November 17, 1994); 


m the trustee, Paul Rainville, did not remit to the 
Superintendent as undistributed assets the sum 
total of interest earned in the consolidated trust 
account for summary administrations that had not 
been apportioned to any of the individual estate 
accounts, thus contravening Directive #1 of the 
Superintendent of Bankruptcy (replaced by 
Directive # 5 on November 17, 1994). 


m the trustee, Paul Rainville, illegally withdrew, on 
September 26, 1988, the sum of $10,000 from his 
consolidated trust account for summary administrations, 
thus contravening section 25 of the Act; 


m the trustee, Paul Rainville, illegally withdrew, on 
April 16, 1990, the sum of $9,000 from his 
consolidated trust account for summary 
administrations, thus contravening section 25 
of the Act; 


m the trustee, Paul Rainville, illegally remitted, on 
September 23, 1992, the sum of $24,450 to Samson 
Bélair/Deloitte & Touche Inc. from his consolidated 
trust account for Summary administrations, thus 
contravening section 25 of the Act; 


m the trustee, Paul Rainville, did not act in accordance 
with the laws, regulations and terms applicable to 
trusts, thus contravening section 48 of the Rules. 


An agreement was reached between the trustee and 
the Office of the Superintendent. The Superintendent's 
delegate agreed with the common recommendation of 
the parties and rendered a decision accordingly, on 
February 14, 2002. 


The delegate having taken into consideration that 
Paul Rainville voluntarily surrendered his trustee 


licence, therefore cancelled the said licence. He also 
ordered Paul Rainville to pay to the Office of the 
Superintendent of Bankruptcy, as undistriduted assets, 
the amount of $19,000.00 within thirty (80) days of the 
signing of the order. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 


Decision on the Professional 
Conduct of Trustee Samson 
Bélair/Deloitte & Touche Inc. 


Further to irregularities detected by the Senior 
Bankruptcy Analyst (Official Receiver) and to the 
investigation conducted by the Office of the 
Superintendent of Bankruptcy, the delegate of the 
Superintendent of Bankruptcy, the Honourable 
Lawrence A. Poitras, Q.C., rendered his decision with 
regard to the licence of bankruptcy trustee Samson 
Bélair/Deloitte & Touche Inc., on December 18, 2001. 


The report and the addenda prepared pursuant to 
the investigation indicated that the trustee had not 
maintained a system of internal control for the 
recording of receipts and disbursements of trust funds, 
did not equitably distribute interest earned by a 
consolidated trust account, had improperly attributed 
banking fees to trust accounts, and had improperly 
withdrawn funds from a consolidated trust account. 
They also indicated that the trustee had corrected 
the situation and reimbursed all of the amounts 

in question. 


The report and the addenda noted the 
following offences: 


m the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not maintain an internal control system for the 
recording of receipts and disbursements of trust 
funds, thus contravening Directive #5 of the 
Superintendent of Bankruptcy; 


m the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not periodically review and evaluate the internal 
control system to ensure that it was functioning 
adequately and was equipped with adequate 
safeguards, thus contravening Directive #5 of the 
Superintendent of Bankruptcy; 


a the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not maintain in good order a consolidated trust 
account for Summary administrations and an 
accounting system providing for equitable monthly 


distribution to each of the individual estate 
accounts of all the interest earned by the 
consolidated trust bank account, thus contravening 
Directive #5 of the Superintendent of Bankruptcy; 


the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not distribute to the respective estate files 
interest accumulated in the consolidated trust 
account totalling $11,693.42, thus contravening 
Directive #5 of the Superintendent of Bankruptcy; 


the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not, prior to December 10, 1999, remit to the 
Superintendent as undistributed assets the sum 
total of interest earned in the consolidated trust 
account for summary administrations that had not 
been apportioned to any of the individual estate 
accounts for the period February 1994 to 

April 1997, thus contravening Directive #5 of the 
Superintendent of Bankruptcy; 


the trustee, Samson Beélair/Deloitte & Touche Inc., 
illegally withdrew, on March 24, 1994, the sum of 
$10,958.51 from the consolidated trust account for 
summary administrations, thus contravening 
section 25 of the Act; 


the trustee, Samson Bélair/Deloitte & Touche Inc., 
in contravention of Directive #5 of the 
Superintendent of Bankruptcy, on June 20, 1995, 
received the sum of $5,018.90 from the 
consolidated account for trustee Guy Loslier's 
summary administrations, which sum should have 
been remitted to the Superintendent as 
undistributed interest; 


the trustee, Samson Beélair/Deloitte & Touche Inc., 
cashed, on January 28, 1997, $3,490.73 from the 
operating account of Mr. Albert Dionne that should 
have been remitted to the Superintendent as 
undistributed funds, thus contravening section 5(5) 
of the Act and Directive #5 of the Superintendent 
of Bankruptcy; 


the trustee, Samson Beélair/Deloitte & Touche Inc., 
debited banking fees from certain trust accounts, 
thus contravening section 5(5) of the Act and 

Directive #5 of the Superintendent of Bankruptcy; 


the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not maintain in interest-bearing accounts funds 
from the estates of consumer and business 
bankruptcies or proposals that were deposited in 
bank accounts, thus contravening section 5(5) of 
the Act and Directive #5 of the Superintendent 

of Bankruptcy; 


m the trustee, Samson Bélair/Deloitte & Touche Inc., 
did not administer with due care the money held in 
certain trust accounts, thus contravening section 
13.5 of the Act and section 48 b) of the Rules. 


The following factors were considered during the 
discussions related to the sanction: 


m The trustees involved in the illegal administration of 
the consolidated bank account in trust are not 
anymore working and/or member of Samson 
Bélair/Deloitte & Touche Inc. 


m= The trustee admitted all the facts and reimbursed all 
the monies. 


m The trustee voluntarily disclosed the facts regarding 
the 8 bank accounts to the OSB. 


m= The trustee fully collaborated to the investigation. 


An agreement was reached between the trustee and 
the Office of the Superintendent whereby the trustee 
would pay $20,000 as reimbursement of the costs of 
the investigation and make a donation of $25,000 to 
a consumer association (Association coopérative 
d'économie familiale). The Superintendent's delegate 
approved the joint recommendations of the 

parties and rendered a decision accordingly, on 
December 18, 2001. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 


Directions for Conservatory 
Measures Imposed on 
Bankruptcy Trustees 

Sam Lévy & Associés Inc. 
and Sam Lévy 


In the context of an investigation into the 
professional conduct of corporate trustee Sam Lévy & 
Associés Inc. and individual trustee Samuel S. Lévy, 
on May 10, 2001 the Office of the Superintendent of 
Bankruptcy imposed measures to protect the assets 
of bankruptcy and insolvency estates administered by 
these trustees. 


The preliminary results of the investigation revealed 
serious and repeated deficiencies in the trustees’ 
administration. As a result, the Deputy Superintendent, 
Programs, Standards and Regulatory Affairs, 
concluded that the assets under the trustees’ control 
were at risk and should be protected. 
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The following conservatory measures were 
implemented in order to protect the assets under the 
trustees’ control: 


m instructions to the official receivers not to appoint 
the trustees to administer any new estates 


w instructions to financial institutions not to honour 
cheques from the trustees’ estate accounts unless 
those cheques had the prior approval of individuals 
mandated for this purpose 


® instructions to the individuals mandated for this 
purpose to seize various documents relating to 
the trustees’ estate accounts and to make copies 
of computer files concerning the trustees’ 
estate accounts 


Since then, an investigation report on the trustees’ 
professional conduct was prepared for the 
Superintendent, who appointed Mr. Fred Kaufman 
to hear the matter. 


All the conservatory measures remain in effect until 
further notice or until a decision is rendered on the 
trustees’ professional conduct under section 14.01 
of the Act. 


Decision on the 
Professional Conduct of 
Norman R. D. MacRae 


The Delegate of the Superintendent of 
Bankruptcy, the Honourable Fred Kaufman, rendered 
his decision affecting the licence of the trustee in 
bankruptcy, Norman R. D. MacRae of the City of 
Waterloo, Ontario, on February 26, 2001. 


Following an investigation by the Office of the 
Superintendent of Bankruptcy, a report was issued 

on the administration of Norman R. D. MacRae, 
trustee. The investigation revealed a number of 
irregularities to the Directives of the Superintendent of 
Bankruptcy and contravention to the Code of Ethics 
for trustees in respect of the trustee's administration of 
estates, namely: 


m= Signing false or misleading Assessment certificates. 


m= In 16 files, the trustee signed the bankrupts’ 
Assessment certificate stating that no amount had 
been paid by the bankrupts for financial advice 


received prior to bankruptcy when this advice had 
been given by a credit counselling firm owned by 
his wife and operated by him. 


m= The trustee further failed to disclose the amounts 
paid to the credit counselling firm on the bankrupt's 
Statement of Affairs nor were these amounts 
deposited in the estate bank trust account. 


m These actions are in direct contravention of Rule 36 
of the Code of Ethics for trustees which deals with 
the trustee's failure to perform his duties with 
honesty, integrity and due care and Rule 45 of the 
Code of Ethics for trustees which states that a 
trustee "shall not sign any document (...) which they 
know or reasonably know is false or misleading" 
and Section 6 of Directive no. 4 of the 
Superintendent of Bankruptcy which states that 
such amount shall be "deposited in the estate bank 
trust account and declared as an asset in the 
Statement of Affairs. 


= Selling property of a bankrupt to a person not 
dealing at arms' length with the trustee. 


m The trustee sold assets from an estate he was 
administering, to his wife's credit counselling 
company, contrary to Rule 43(1)(a) of the Code of 
Ethics for trustees which prohibits a trustee to sell 
property to a person not dealing at arms's length 
with the trustee. 


A hearing took place before the Honourable 

Fred Kaufman on January 24, 2001 which resulted in 
the following decision rendered after an agreement 
was reached between the OSB and the trustee: 


Effective March 1, 2001, the licence of Norman R.D. 
MacRae, trustee, be limited for a period of 4 % months 
to the administration of estates for which the trustee 
has been designated as an individual trustee prior to 
March 1, 2001, and during that period of time, the 
trustee cannot take any new appointments under the 
Act nor act as trustee in any other files; 


That the trustee will attend a course on Professional 
Ethics approved by the Division Assistant 
Superintendent, London during the period 

of restriction; 


That the trustee will pay to the OSB costs related to 
the hearing, in the amount of $3,000 within 30 days 
of the date of the order; 


Upon the failure of the trustee to comply with the 
conditions and limitations to which the licence is 
subject pursuant to the above paragraphs, the trustee 
shall be in default pursuant to paragraph 13.2(5)(b) of 
the Act. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 


Decision on the Professional 
Conduct of David Gordon 
Anderson 


The Superintendent of Bankruptcy rendered his 
decision affecting the licence of the trustee in 
bankruptcy, David Gordon Anderson of the City of 
Whisler, British Columbia, on May 24, 2001. 


The hearing was held in Vancouver on January 31 and 
February 1, 2000, and a further conference call on 
August 29, 2000. 


A first discipline report dated May 10, 1999 followed 
an audit report dated January 1997 and a monitoring 
report of August 1998. 


A subsequent monitoring of the trustee's operation in 
November 1999 led to the issuance by the Deputy 
Superintendent (Programs, Standards and Regulatory 
Affairs) on December 15, 1999 of conservatory 
measures on the bank accounts of the trustee at four 
financial institutions. These conservatory measures 
restricted the payments, debits, transfers and 
withdrawals on those trust accounts to only those 
cosigned by one of three Official Receivers. 


Following this subsequent monitoring, a second report 
was issued on January 20, 2000 on the administration 
of David Gordon Anderson. 


On February 3, 2000, a directive pursuant to section 
5(4)(e) of the BIA was issued to give effect to a decision 
made during the hearing pursuant to subsection 
14.01(1)(f) of the BIA requiring David G. Anderson to 
restitute the sum of $18,057.55 to various estates. 
The directive provided that no funds out of the trust 
accounts were to be paid to the trustee on account 

of fees, and that such funds be used to offset the 
amount due. 


The discipline reports revealed an unusual number of 
irregularities that touched essentially all aspects of the 
trustee's administration. 


In the course of these proceedings, Mr Anderson was 
repeatedly asked to submit financial statements; at the 
close of the hearing, he presented some incomplete 
financial information that did not show clearly that he 
was solvent. The Superintendent of Bankruptcy 
concluded that David Gordon Anderson is insolvent. 
The decision rendered May 24" stated: 


Whereas Mr. Anderson's trustee licence ceased to be 
valid upon the failure of the trustee to pay his licence 
renewal fee for year 2000; 


Whereas pursuant to s.s. 14.01(1.1), B.I.A. jurisdiction 
continues to exist over the conduct of a trustee 
notwithstanding the fact that the trustee's licence has 
ceased to be valid; 


Whereas Mr. Anderson has not disputed the 
evidence presented by the Senior Discipline Analyst 
regarding the administration of the estates under 
his administration; 


Whereas the evidence presented by the Senior 
Discipline Analyst shows general failure on the part of 
Mr. Anderson to maintain the standards applicable to 
the administration of estates under the Bankruptcy and 
Insolvency Act; 


Whereas the evidence presented in the course of this 
proceeding demonstrate that Mr.Anderson is insolvent; 


Whereas Mr. Anderson withdrew from trust accounts 
in excess of $18,000. without authorization; and 
Whereas Mr. Anderson has failed to reimburse the 
said outstanding amount upon request; 


It is hereby ordered: 


m that David Gordon Anderson trustee's licence is 
definitively and permanently cancelled; 


= that the directive issued on February 3, 2000 is 
continued until such time that the outstanding 
amounts owed by David Gordon Anderson are 
reimbursed to the various estates formerly under 
his administration; 


m= that the Senior Analyst consider any additional 
reasonable actions to recover the amounts 
owed by David Gordon Anderson to the estates 
formerly under his administration. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 
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Decision on the Professional 
Conduct of Trustees 
Friedman & Friedman Inc. 
and Harry Bick 


Further to a complaint and an investigation 
conducted by the Office of the Superintendent of 
Bankruptcy into the conduct of corporate trustee 
Friedman & Friedman Inc. and individual trustee 
Harry Bick in the administration of the bankruptcy of 
Pourvoirie J. B. Scott inc., the delegate of the 
Superintendent of Bankruptcy, the Honourable 

Ered Kaufman, Q.C., rendered his decision on the 


licence of those bankruptcy trustees, on April 24, 2002. 


The report prepared pursuant to the investigation 
alleged that both the corporate trustee and the 
individual trustee had committed offences in the 
administration of the bankruptcy estate of the 
Pourvoirie J.B. Scott Inc, namely in that: 


= Trustee Friedman & Friedman Inc., acting through 
Harry Bick, sold the assets of the debtor at a price 
that was grossly inadequate, even by liquidation 
standards; 


= Trustee Friedman & Friedman Inc., acting through 
Harry Bick, has knowingly made false and 
misleading representations by submitting to the 
creditors, to the inspectors as well as to the Office 
of the Superintendent of Bankruptcy (OSB) and to 


the Court a statement of receipts and 
disbursements that did not include all the monies 
collected by the Trustee and that did not provide 
the full details of the uncollected receipts and on 
the disbursements; 


= Trustee Friedman & Friedman Inc., acting through 
Harry Bick, failed to collect all monies owed to 
the estate; 


= Trustee Friedman & Friedman Inc. failed to provide 
the OSB with a supplementary statement of 
receipts and disbursements after it collected further 
monies subsequent to the initial statement of 
receipts and disbursements; 


= Trustee Friedman & Friedman Inc. failed to deposit 
in the estate account all monies collected in the 
course of their administration of the estate. 


The Superintendent's delegate approved an 
agreement reached between the trustees and the 
Office of the Superintendent of Bankruptcy, thereby 
ordering the suspension of Harry Bick's licence for a 
period of 2 years, beginning April 24, 2002, as well as 
the reimbursement to the bankruptcy estate, by 
corporate trustee Friedman & Friedman Inc., of 
$6,376.16, which will be distributed to the creditors 
of Pourvoirie J.B. Scott inc. 


The full text of the decision is available on our Web site 
at: http://osb-bsf.gc.ca 


————————————————————————————————— 


If you have any questions or comments regarding this Newsletter or suggestions for future ones, please 
address them to the Newsletter Coordinator, Vivian Cousineau. She can be reached by regular mail at 
301 Elgin Street, 2° Floor, Ottawa, Ontario, K2P 2N9, by phone at (613) 941-2694, by fax at (613) 946-9205 
or by e-mail at cousineau.vivian@ic.gc.ca 


iii eee ———————7~ 


Increase in the Number of 
Insolvency Cases for All Age 
Groups in Canada 


In the preceding article, we discussed the factors 
that could have caused the increase in the number of 
insolvency cases per thousand Canadians aged 18 
and over. In this article, we present the evolution of the 
number of insolvency cases for different age groups 
between 1987 and 2001. Two conclusions clearly 
emerge from the following analysis. 


First of all, the number of insolvency cases per 
thousand Canadians has increased for every age 
group, however, the rate of growth between these age 
groups has varied widely: the number of insolvency 
cases for older Canadians rising relatively faster than 
for their younger counterparts. In 2001, there were 12 
times more insolvent Canadians aged 65 and older 
than in 1987. For this group, the number of cases 
went from 0.08 in 1987 to 1.07 in 2001. During this 
same period, the number of insolvency cases for the 
15-24 age group doubled, going from 0.86 in 1987 up 
to 1.80 in 2001. 


FROM THE OSB’S ECONOMIC INFORMATION AND ANALYSIS GROUP 


Secondly, we find that Canadians aged 25 to 44 years 
old are those who harbour the most insolvency cases 
per thousands in 1987 and 2001. The number of 
insolvency cases for the 25-34 years old went from 
2.23 in 1987 to 5.98 in 2001. As for the 35-44 age 
group, the evolution of the number of insolvency cases 
was similar, rising from 1.90 in 1987 to 6.03 in 2001. 


The first conclusion, associated with the aging 
Canadian population phenomenon, is that it is likely 
that the face of insolvent Canadians will be getting 
older over the next decades. Moreover, if the number 
of insolvency cases for older Canadians keeps 
increasing at a faster rate than for younger Canadians, 
we could find that the population of insolvent 
Canadians is aging faster than the Canadian 
population as a whole. 


Richard Archambault 


Number of insolvency cases per thousand Canadiens of different age groups 
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Age group 1987 2001 Percentage variation 
18-24 years 0.86 1.80 109% 

25-34 years yaa SS, 5.98 168% 

35-44 years 1.90 6.03 217% 

45-54 years 1.16 4,28 270% i 
55-64 years 0.45 2.83 535% 

65 years and over 0.08 1.07 1173% 

18 years and over 1.29 4.00 210% 


Source: Office of the Superintendant of Bankruptcy 
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LIST OF OSB OFFICES 


Headquarters - Ottawa 

365 Laurier Avenue West, 8" Floor 
Jean Edmonds Tower South 
Ottawa, Ontario 

K1A 0C8 

Phone: (613) 941-1000 

Fax: (613) 941-2862 

Name Search: (613) 941-2863 
Statistics: (613) 941-9054 


Halifax 

Maritime Centre 

1505 Barrington Street, 16'" Floor, 
Suite 1605 

Halifax, Nova Scotia 

B3J 3K5 

Phone: (902) 426-2900 

Fax: (902) 426-7275 

Division Assistant Superintendent: 
Charles Walker 

E-mail: walker.charles@ic.gc.ca 


Montreal 

5 Place Ville-Marie, 8'" Floor 
Montreal, Quebec 

H3BB 2G2 

Phone: (514) 283-6192 

Fax: (614) 283-9795 

Division Assistant Superintendent: 
Lorraine Provost 

E-mail: provost. lorraine@ic.gc.ca 


Regina 

1945 Hamilton Street 

Regina, Saskatchewan 

S4P 2C7 

Phone: (306) 780-5391 

Fax: (306) 780-6947 

Division Assistant Superintendent: 
Russell Krawetz 

E-mail: krawetz.russell@ic.gc.ca 


Toronto 

600 - 25 St. Clair Avenue East 
Toronto, Ontario 

M4T 1M2 

Phone: (416) 973-6486 

Fax: (416) 973-7440 

Division Assistant Superintendent: 
Karen Smith-Kozlowski 

E-mail: smith.karen@ic.gc.ca 


Calgary 

Standard Life Tower 

Suite 510 - 6389 5" Avenue South 
West 

Calgary, Alberta 

T2P OM9 

Phone: (408) 292-5607 

Fax: (408) 292-5188 


Division Assistant Superintendent: 


Kate Maj 
E-mail: maj.kate@ic.gc.ca 


Hamilton 

69 John Street, 4'? Floor 
Hamilton, Ontario 

L8N 2B9 

Phone: (905) 572-2847 
Fax: (905) 572-4210 


Division Assistant Superintendent: 


Donna McNabb 
E-mail: mcnabb.donna@ic.gc.ca 


Ottawa 

Trebla Building 

2d Floor 

473 Albert Street 
Ottawa, Ontario 

K1R 5B4 

Phone: (613) 995-2994 
Fax: (613) 996-0949 


Division Assistant Superintendent: 


Claude Le Duc 
E-mail: /educ. claude@ic.gc.ca 


Saskatoon 

123 - 2" Avenue South, 7 Floor 
Saskatoon, Saskatchewan 

S7K 7E6 

Phone: (806) 975-4298 

Fax: (806) 975-5317 


Division Assistant Superintendent: 


Russell Krawetz 
E-mail: krawetz.russell@ic.gc.ca 


Vancouver 

1900 - 300 West Georgia Street 
Vancouver, British Columbia 
V6B 6E2 

Phone: (604) 666-5007 

Fax: (604) 666-4610 


Division Assistant Superintendent: 


Bill Millar 
E-mail: millar. bill@ic.gc.ca 


Edmonton 

Canada Place, Suite 725 

9700 Jasper Avenue 

Edmonton, Alberta 

T5J 4C3 

Phone: (780) 495-2476 

Fax: (780) 495-2466 

Division Assistant Superintendent: 
Darrell Shalley 

E-mail: shalley. darrell@ic.gc.ca 


London 

308 - 451 Talbot Street 

London, Ontario 

N6A 5C9 

Phone: (519) 645-4034 

Fax: (519) 645-5139 

Division Assistant Superintendent: 
John Everett 

E-mail: everett. john@ic.gc.ca 


Sainte-Foy _ 

1141 route de |l’Eglise, 4 Floor 
Sainte-Foy, Quebec 

G1V 3W5 

Phone: (418) 648-4280 

Fax: (418) 648-4120 

Division Assistant Superintendent: 
Denis Gilbert 

E-mail: gilbert. denis@ic.gc.ca 


Sherbrooke 

2665 King Street West, Suite 600 
Sherbrooke, Quebec 

AGT 

Phone: (819) 564-5742 

Fax: (819) 564-4299 

Division Assistant Superintendent: 
Lorraine Provost 

E-mail: provost. lorraine@ic.gc.ca 


Winnipeg 

400 St. Mary Avenue, 4" Floor 
Winnipeg, Manitoba 

R3C 4K5 

Phone: (204) 983-3229 

Fax: (204) 984-5894 

Division Assistant Superintendent: 
Russell Krawetz 

E-mail: krawetz.russell@ic.gc.ca 
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A Word from the 
Superintendent of Bankruptcy 


Spring 2003 saw a great deal of activity on many 
fronts in the field of insolvency. There was the 

24 National Registrars’ Conference held in Montreal 
at the end of March, the progress made on electronic 
filing, the parliamentary review and so on. The 
Registrars’ Conference brought together about 

50 registrars from all over the country. They used the 
occasion to share different perspectives on issues of 
common interest, particularly debtor discharge, 
taxation and hearing procedures. 


In terms of electronic filing, work has continued apace, 
and the launch of phase 1.1 should be completed 

by the time you read this Newsletter. This new phase 
will enable users to proceed with open summary 
administration files electronically and to electronically 
process statements of receipts and disbursements. 


Meanwhile, the parliamentary review got underway 
before the Senate Committee on Banking, Trade and 
Commerce with the appearance of Industry Canada 
representatives on May 7, followed the next day by 
representatives of the Insolvency Institute of Canada 
(IIC) and the Canadian Association of Insolvency and 
Restructuring Professionals (CAIRP). A number of 
witnesses have testified since then of the need to 
amend the Bankruptcy and Insolvency Act as well as 
the Companies’ Creditors Arrangement Act (CCAA). | 
invite you to learn more about the parliamentary review 
by visiting the OSB Website and the relevant hyperlinks 
you will find there. 


Unfortunately, a minority of careless trustees continues 
to take up too large a portion of OSB resources and to 
undermine the reputation and integrity of our 
bankruptcy system in the eyes of many creditors and 
debtors who are victimized by their negligence, and 
sometimes even their misappropriation of funds. 


It has now been almost four years since the OSB 
finalized a risk-based compliance strategy aimed at 
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reducing cases of undue aging of files and deficiencies 
in the handling of trust funds, and improving the 
general administration of files for the benefit of 
creditors and debtors. Important progress has been 
made, but not enough to check the excessive costs 
associated with professional conduct matters and the 
serious harm experienced by debtors and creditors. 
More than 9,640 files are currently subject to various 
forms of conservatory measures. It appears that 
unless we resort to firm appropriate action, we will 
have to resign ourselves to continue incurring 
exorbitant costs for a minority of trustees who 
demonstrate negligence and/or contempt for the most 
elementary rules governing their fiduciary role. 


The OSB cannot remain indifferent to such a 

situation, which, if not dealt with quickly, will lead to an 
escalation of expenses and protective measures for 
which all stakeholders will have to absorb the costs. 
That is why over the next few weeks the OSB will be 
launching the first wave of an "Initiative for the 
Orderly and Timely Administration of Insolvency 
Estates" (IOTA). 


The first wave of this initiative will be aimed at ensuring 
that trustees whose files open for more than three 
years exceed 15% of their summary administration 
inventory and 60% of their ordinary administration 
inventory reduce those numbers to 10% or less for 
summary administrations and 40% or less for ordinary 
administrations within one year of receiving a formal 
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letter to that effect. Targeted trustees will also be 
asked to submit a credible closing plan within two 
weeks and to demonstrate regular progress 
throughout the year, or face measures aimed at 
safeguarding estates. 


And those whose handling of banking funds is in 
serious non-compliance with the Act and the 
applicable Directives will be asked to comply 
immediately and to submit a reconciliation of their trust 
accounts as proof within fifteen days. If they fail to 
provide a satisfactory reconciliation, they will be 
required to pay for an independent audit of their trust 
accounts within 30 days, and will not be allowed to 
make any new filings until a reconciliation deemed 
acceptable by OSB audit services has been produced. 


We shall never lose sight that these measures, and 
others currently being contemplated, are intended to 
ensure greater diligence in the administration of 
insolvency estates and to quickly reduce the number 
of situations in which the Superintendent has to 
exercise control measures. They are also meant to 
minimize the costs of such measures so that they 
don’t have, once again, to be absorbed by all 
stakeholders. 


The OSB will continue to work in cooperation with 
CAIRP in order to identify other ways to tighten the 
requirements for operating under a trustee licence. Our 
goal is to eliminate situations in which the OSB 
assumes responsibility for estates that do not have 
sufficient funds available to ensure the complete 
administration of the files and full payment of dividends 
owing to creditors. 


| received a number of supportive comments during 
my recent tour of CAIRP seminars, leading me to 
believe that the vast majority of trustees support our 
efforts to ensure the integrity of our system and 
improve the general public’s perception of the 
profession. 


| am hoping to report on our initiative’s progress at 
CAIRP’s annual meeting in August. We will also be 
reporting on developments on this front in the next 
issues of the Newsletter. 


© Industry Canada, 2003 
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DID YOU KNOW? 


Division Open 
Offices 


Vancouver 


The average length of a summary file 
(Trustee discharge) is 29 months whereas 
the median is 24 months. 


On a national scale, the percentage of 
summary files remaining open more than 
three years is 10.38%. 


Percentage 
summary >3yrs 


files 
24,124 6.7% 


Edmonton 13,584 7.6% 
Calgary 9,142 4.5% 
Winnipeg 12,091 6.0% 
London 16,606 112% 
Hamilton 18,405 13.8% 


Toronto 


36,546 17.0% 


Ottawa 13,894 ate 


Montreal 


35,517 11.9% 


Quebec 10,669 5.6% 
Halifax 16,454 5.3% 


The OSB sent out some 102,128 letters of 
comment in 2002-2003. 


As of June 24, 2008, over 9,640 files were 
subject to conservatory measures. 


As of March 31, 2003, the inventory of open 
files in Canada was assessed at 277,752 
administered by 838 trustees grouped into 
215 corporations. 


In 2002, 100,800 files were closed including 
82,500 summary and 5,300 ordinary. 


Some 95 trustees have an inventory of files 
where over 15% of Summary files and 60% 
of ordinary files have been open for at least 
three years. 


To bring the inventory of files older than 
three years under the respective targets of 
10% for summary files and 40% for ordinary 
files, trustees will need to close some 

8,164 summary files and 1,484 ordinary 
files over the next 12 months. 


FROM THE OSB’S ECONOMIC INFORMATION AND ANALYSIS GROUP 


Insolvency in Canada in 2002 


Overview 


In 2002, the number of insolvency cases 

filed with the OSB dropped by 1.0%. This drop 
reflected the Canadian economy’s excellent 
performance during the year. Last year, Canada’s 
GDP growth was the highest of all G7 countries and 
the national labour market experienced its highest 
percentage growth since 1987. 


During 2002, the total number of consumer 
insolvencies dropped by 0.1%. Consumer 
bankruptcies decreased by 1.5% and consumer 
proposals increased by 7.8%. It thus seems that 
consumers are increasingly opting for the proposal 
route as an alternative to bankruptcy. In 1998, the first 
year after introduction of the proposal option, this 
category only represented 3.4% of consumer 
insolvencies. Since then, its share has increased every 
year to a level of 16.3% in 2002. 


The number of business insolvencies dropped by 
7.6% in 2002. Business bankruptcies decreased by 
9.0%, while the number of proposals by businesses 
that attempted to continue operating remained virtually 
unchanged. 


Last year, slightly more than one insolvent business 
out of four was a corporation. During the last 15 years, 
the percentage of corporations in business 
insolvencies has varied between 25% and 30%. Last 
year, the drop in the number of business insolvencies 
was relatively greater for corporations (-9.9%) than for 
individual businesses (-6.8%). 


Insolvency in Canada’s six major regions 
in 2002 


There was a mixed pattern of insolvency in Canada’s 
six major regions in 2002. During the year, the number 
of insolvencies declined in the Atlantic and Quebec 
regions, but increased in the four others. 


1 Division | and Il consumer proposals. 

2 Division | corporate proposals and Division | and II individual business 
proposals. 

3 The term “individual business” refers to unincorporated businesses, as 
opposed to corporations. 


Table 1: Insolvency in Canada, 2001-2002 


2001 2002 Change 
(%) 
Total 105,853. ~ 104,798 -1.0% 
Consumers 93,556 93,439 -0.1% 
Bankruptcies 79,453 73,282 -1.5% 
Proposals' 14,103 15,207 7.8% 
Businesses 12,297 4 15359 -7,6% 
Bankruptcies 10,405 9,472 -9.0% 
Proposals? 1,892 1,887 -0.2% 
Corporations 3,290 2,963 -9.9% 
Individual 


businesses? 9,007 8,396 -6.8% 


Table 2: Insolvency by region, 2001-2002 


2001 2002 Change 
(%) 
Atlantic 
Total 8,711 BAa4 -3.2% 
Consumer 7,852 EAA -1.8% 
Business 859 ali -16.5% 
Quebec 
Total S2e108 28,400 -11.5% 
Consumer 28,547 25,482 -10.7% 
Business S58 2,918 -18.0% 
Ontario 
Total 35,954 37,924 5.596 
Consumer 32,089 34,467 7TA% 
Business 3,865 SASL, -10.5% 
Manitoba/Saskatchewan 
Total 6,109 6,186 1.3% 
Consumer 5,308 Sy 1 4.0% 
Business 801 665 -16.9% 
Alberta 
Total 11,454 11,795 5.7% 
Consumer 9,228 9,513 Ba% 
Business 1,926 2,282 18.5% 
British Columbia 
Total 11,817 12,062 2.1% 
Consumer 10,524 ORO 2.0% 


Business 1,293 OO Srl 


Figure 1 


Number of consumer insolvencies per thousand residents 18 years of age and over and number of 
business insolvencies per thousand businesses, Canada and regions, 2002 


™ Consumers W Business 


Atlantic Quebec Ontario 


Last year, there were 11.5% fewer insolvencies in 
Quebec. On the other hand, the highest increases 
occurred in Alberta and Ontario at 5.7% and 5.5% 
respectively. In the section below, we will attempt to 
identify the factors that could explain the changes 
observed in these three provinces. 


In Quebec, there was a substantial drop in both 
consumer insolvency (-10.7%) and business 
insolvency (-18.0%). Part of the reason for the 
reduction in consumer insolvency may be the strong 
labour market. Over the last two years, the pace of job 
creation has been faster in Quebec than in Canada as 
a whole. On the other hand, there has been no change 
in Quebecers’ debt-equity ratio* since 1999, whereas 
in Canada as a whole this ratio has risen 1.6%. 
Despite the significant drop in consumer insolvency in 
Quebec, this was still the region that posted the 
highest number of insolvencies per thousand residents 
18 years of age and over in 2002 (see Figure 1). 


4 Total of all mortgage and consumer credit divided by the disposable 
personal income of this province’s residents. 
Source: Mouvement Desjardins 


5 Total of all mortgage and consumer credit granted by chartered banks 
in Ontario divided by the disposable personal income of this province’s 
residents. 


Man./Sask. Alberta British 


Columbia 


Nonetheless, it is not So easy to explain the drop in 
business insolvency in Quebec. The drop noted 

in 2002 (-18.0%) follows a series of consecutive drops 
dating from 1996. Over the last six years, business 
insolvency has decreased an average of 11.8% per 
year in Quebec. While this reduction is apparent for 
both individual businesses (-15.5%) and corporations 
(-8.2%), it seems that it cannot entirely be explained in 
terms of macroeconomic indicators. For example, 
besides 2002, GDP growth in this province since 1996 
has been slower than in Canada as a whole. Thus, 
other microeconomic factors, such as the effect of 
favourable business taxation and certain industrial 
policies including assistance to start new businesses, 
have no doubt played a major role in this decrease. 


In Ontario, the 5.5% increase in overall insolvency 
reflects the combined effect of a 7.4% rise in 
consumer insolvency and a 10.5% decline in business 
insolvency. The performance of the labour market in 
Ontario in recent years may be one of the reasons for 
the rise in consumer insolvency. The pace of job 
creation was below 2.0% in both 2001 and 2002, 
compared with a rate of more than 3.0% from 1998 to 
2000. Another noteworthy phenomenon in Ontario is 
the rise in the debt-equity ratio®. From 1999 to 2002, 
the debt-equity ratio rose by 19.6% in Ontario, 
compared with a rise of only 1.6% for Canada as 

a whole. 


The 10.5% drop in business insolvency in Ontario 
basically reflects the growth in GDP and exports that 
has been observed since the last quarter of 2001. 


In Alberta, there was a 5.7% rise in insolvency in 2002. 
This increase took place in both consumer (3.1%) and 
business (18.5%) insolvencies. The only other province 
that recorded an overall increase in insolvency in 2002 
was British Columbia. However, this increase was 
considerably less than in Alberta. 


The Alberta economy in 2002 was characterized by 
two noteworthy economic developments. The first was 
the liquidation of livestock herds because of drought 
and the second was the drop in oil rigs utilization 
capacity to 44%. Such a low rate (the lowest since 
1992) could be a direct result of the economic 
slowdown in the United States. As the Alberta 
economy is primarily resource-based, these two 
developments undoubtedly had a significant impact on 
the labour market and the financial viability of certain 
businesses. Consequently, they may largely explain 
the rise in both consumer and business insolvency in 
this province in 2002. 


Insolvency in Canada’s major economic 
sectors in 2002 


The number of business insolvencies dropped in six 
of the eight main sectors of economic activity in 
Canada in 2002. The biggest drops were noted in 

the category of accommodation and food/beverage 
services (-20.1%) and in wholesale/retail trade (-15.2%). 
The two sectors that posted a higher number of 


Figure 2 


Table 3: Insolvencies in Canada’s major 
economic sectors, 2001-2002 


Economic sectors 2001 2002 Change 
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insolvencies in 2002 were finance, insurance and real 
estate combined (2.0%) and services combined 
(3.1%). Generally speaking, all the sectors 
experiencing fewer insolvencies also showed higher 
profit margins. Inversely, the finance, insurance and 
real estate sector experienced narrower profit margins 
for the second year in a row. 


The accommodation and food/beverage services 
sector posted the highest number of insolvencies per 
thousand businesses in 2002, whereas the lowest rate 
was in the finance sector. Since 1998, the biggest 
improvement has been noted in the accommodation, 
finance and wholesale/retail trade sectors. Over the 
last five years, only the transportation and 
communications sector has experienced an increase 
‘in the number of insolvencies per thousand 
businesses. 


Conclusion 


During 2002, there was an overall drop in the number 
of insolvency cases submitted to the OSB. However, 
this situation was not the same for each region. The 
eastern provinces (Atlantic and Quebec) saw a 
reduction in both consumer and business insolvencies, 
whereas the western provinces (Alberta and British 
Columbia) witnessed an increase in both categories. 
The central provinces (Ontario, Manitoba and 
Saskatchewan) experienced an increase in consumer 
insolvency and a decrease in business insolvency. In 
terms of the country’s main economic sectors, six out 
of eight experienced a drop in the number of 
insolvencies. 


Parliamentary Review 


The hearings of the Standing Senate Committee 
on Banking Trade and Commerce began May 7". 


To assist the Committee, Industry Canada produced 

a report entitled “Report on the Operation and 
Administration of the Bankruptcy and Insolvency Act 
and the Companies’ Creditors Arrangement Act”. The 
report is divided into three parts: Administrative Policy 
Issues, Commercial Issues, and Consumer Issues. The 
following is a Summary of the major areas covered in 
each of the parts. 


Administrative Policy Issues 


The OSB has identified seven areas of concern 
involving the administration of the insolvency system 
as a whole: 


m the high volume of files, particularly in consumer 
bankruptcies, which shows no sign of abating; 


m= access to the insolvency system, which is 
increasingly difficult for low-asset low-income 
debtors; 


m debtor compliance, which is difficult to ensure given 
the rising caseload, increasing complexity of cases 
and scarcity of resources; 


= regulatory supervision, which is not provided for at 
all in the CCAA; 


m regulatory supervision of receivershios under 
current BIA rules; 


m funding of OSB operations, which is made difficult 
by statutory and administrative constraints; and 


m= new technology, whose adoption is being impeded 
by BIA restrictions. 


Commercial Issues 


The commercial issues can be broadly grouped into 
three categories. The first category includes the most 
contentious issues — those that continue to evoke 
views very much opposed to one another and not 
easily resolved. The most controversial are wage- 
earner and pension protection; debtor-in-possession 
financing; unpaid suppliers’ rights; and the adoption of 
the United Nations Commission on International Trade 
Law (UNCITRAL) Model Law on Cross-Border 
Insolvencies. 


The second category represents the issues where 
despite significant differences among stakeholders, it 
appears that these differences are not insurmountable 
and can likely be resolved through technical 
amendments. Issues in this category are the extent to 
which the exercise of contractual rights should be 
constrained in insolvencies; integration of the BIA and 
CCAA; directors’ liability; sanctions for director and 
officer conduct detrimental to creditors; and transfers 
at undervalue and preferences. 


The third category contains those issues that through 
the consultation process received general support for 
a specific course of action. They include securities firm 
bankruptcies; limiting access to the Winding-up and 
Restructuring Act for insolvency purposes to insolvent 


financial institutions; the financial market issue about 
whether securities commissions and exchanges 
should be exempt from BIA and CCAA stays; and 
protection for trustees against personal liability as 
successor employers. 


Consumer Issues 


The consumer issues have also been grouped 
according to the degree of consensus among 
stakeholders. The first, and most contentious group, 
includes the federal exemptions issue and whether 
Registered Retirement Savings Plans (RRSPs) should 
be exempt. 


The second group is made up of those issues for 
which a reasonable consensus exists in principle, 
subject to working out appropriate technical details. 
This group encompasses reaffirmation agreements; 
the streamlining of summary administration 
bankruptcies; the exemption of Registered Education 
Savings Plans (RESPs); the enforcement of security on 
a bankrupt’s household property; and mandatory 
counselling. 


The final group includes those issues for which a high 
degree of consensus emerged, and for which little or 
no opposition was displayed during consultations. 
These issues are consumer liens, growth in consumer 
bankruptcies, student loans, and wage assignments. 


Readers are urged to read the complete Industry 
Canada Report which has been distributed to 
everyone on our mailing list to get the benefit of the full 
discussion of all of these issues. 


Professional Conduct 
Matters 


In accordance with the Policy on Publicizing 
Professional Conduct Matters, we publish as 

they become available, summaries of decisions on 
licensing matters. Of course, such decisions are 

not substitutes for the actual decisions and those 
interested in learning more about the decisions in this 
area should consult the full text on our Web site 
(http://osb-bsf.gc.ca) under the heading “Trustees” and 
the sub-heading “Licensing and Professional Conduct”. 


Any questions regarding the publication of these 
decisions should be addressed to the Clerk of the 
Hearing Record Registry, Vivian Cousineau. She can 
be reached by regular mail at 301 Elgin Street, 


24 Floor, Ottawa, Ontario, K2P 2N9, by phone at 
(613) 941-2694, by fax (613) 946-9205 or by e-mail 
at Cousineau.vivian@ic.gc.ca 


Decision on the Professional 
Conduct of Individual 
Trustee, Robert Rusinek, and 
Corporate Trustee, Robert 
Rusinek & Associates Inc. 


On December 19th, 2002, in Toronto, Ontario, the 
delegate of the Superintendent of Bankruptcy, the 
Honorable Fred Kaufman, rendered his decision 
concerning the trustee licences of Robert Rusinek 
and Robert Rusinek & Associates Inc. 


Following an investigation made by the Office of the 
Superintendent of Bankruptcy, a report on the 
administration of the trustees was produced. The 
investigation revealed that Robert Rusinek had 
committed a number of breaches and infractions, and 
in particular: 


= The trustee withdrew $43,841.38 in fees, prior 
to the filing of the final statement of receipts 
and disbursements to the Superintendent of 
Bankruptcy, thereby an unauthorized withdrawal 
of fees. 


m The trustee prematurely sent the taxation 
notice pertaining to his accounts and to his 
discharge to creditors, before having received 
the Official Receiver’s letters of comment. 


m The trustee paid the bank service charges 
pertaining to his consolidated trust account 
with the interest generated by that account, 
for a total of $2,065. 


m= The trustee used a single consolidated trust 
account for both the summary files and consumer 
proposals. 


Since January 1, 2002, the trustee licence of 

Mr. Robert Rusinek is no longer in effect due to 
non-renewal on his part. According to sub-section 
14.01(1.1) of the Bankruptcy and Insolvency Act, the 
decisions related to licensing also apply to past 
trustees for the acts that would have been committed 
while they acted in that capacity. Since the trustee in 
question did not admit to the allegations reported 
against him, and provided no defence, the delegate of 
the Superintendent of Bankruptcy has rendered the 
following decision: 


m Robert Rusinek & Associates Inc., corporate 
trustee, must pay $10,000 to the Office of the 
Superintendent of Bankruptcy as reimbursement of 
the costs of the investigation into the professional 
conduct of the corporate trustee. 


m The licence of Robert Rusinek is cancelled. 


m The amount must be reimbursed within 20 days of 
date of this decision. 


Decision on the Professional 
Conduct of Individual 
Trustees, Gérald Robitaille 
and Raymond Marcoux, and 
Corporate trustee, Gérald 
Robitaille & Associés Ltée 


The delegate of the Superintendent of 
Bankruptcy, the Honorable Lawrence A. Poitras, 
rendered a decision on April 14, 2003, pertaining to 
the professional conduct of the trustees, Gérald 
Robitaille and Raymond Marcoux, and of the corporate 
trustee, Gérald Robitaille et Associés Inc. 


Following a complaint made by a lawyer representing 
five non-secured creditors in the matter of the 
bankruptcy of 3087-6346 Inc. (named Sonerco), the 
Senior Disciplinary Analyst of the Office of the 
Superintendent of Bankruptcy began an investigation. 
A disciplinary report relating to the conduct of the 
interested parties was prepared and dated 

July 4, 2002. 


The delegate of the Superintendent relied on the 
infractions, listed below, taken from the disciplinary 
report to render his decision. 


m The trustee, Mr. Robitaille, did not participate in the 
preparation of the proposal and any of the pertinent 
negotiations. 


m The trustees signed incomplete reports on cash 
flow statements. 


m The trustees delegated illegally to one of their 
employees the task of conducting the inquiries, 
analyses, and discussions concerning the 
information provided by management in support of 
probable assumptions and evaluations of the 
relevance of hypothetical assumptions. 


The trustee, Mr. Robitaille, did not take possession 
of the bank balances within a reasonable time after 
the bankruptcy of the debtor. 


The trustee, Mr. Robitaille, performed an irregular 
inventory following the bankruptcy of the debtor. 


The trustee, Mr. Robitaille, produced an erroneous 
and incomplete statement of affairs. 


The trustee, Mr. Marcoux, issued an incomplete 
written preliminary report. 


The trustees, withou the inspectors’ approval, 
entered into an agreement for management and 
custody of assets with a creditor. 


The trustees did not review with the inspectors the 
consideration arranged in the agreement for 
management and custody assets. 


The trustees did not read the legal opinion carefully 
as this would have enabled them to see the 
inaccuracy regarding the date when a security was 
given to a creditor in question. 


The trustee, Mr. Robitaille, did not admit in his 
written objection to the motion to quash the 
bankruptcy that it was wrong to say that the 
hypothec was granted to the creditor in question, 
over a year before the bankruptcy of the debtor. 


The trustee, Mr. Robitaille, did not act with care and 
diligence in his analysis of reviewable transactions 
and preferential payments. 


The trustee, Mr. Robitaille, did not inform the 
inspectors within a reasonable time, about the 
motion to quash the bankruptcy, and did not obtain 
their authorization to retain counsel to represent the 
corporate trustee at the motion. 


The trustee, Mr. Robitaille, did not preform his 
duties with care and due diligence by not notifying 
the inspectors that the judge had taken under 
advisement the application to suspend the 
bankruptcy proceeding. 


The trustee, Mr. Robitaille, did not obtain the 
inspectors’ authorization to appeal several 
judgments. 


The trustee, Mr. Robitaille, did not within a 
reasonable time inform the inspectors of his 
removal and did not convene the inspectors in 
order to give them a final accounting of his 
administration of the file. 


m The trustee, Mr. Robitaille failed to deposit in the 
estate’s trust account monies received as fees 
during the notice of intention and the bankruptcy. 


m The trustee, Mr. Robitaille, made payments of 
disbursments by cheques, which were not drawn 
from the estate account. 


m The trustee, Mr. Robitaille, failed to indicate at the 
meeting of the inspectors of approving his fees 
as well as in the statement of receipts and 
disbursements all the monies received and 
disbursed as well as all fees claimed by the 
corporate trustee during the period of the notice 
of intention. 


m The trustee, Mr. Robitaille, did not submit a final 
statement of receipts and disbursements to the 
inspectors, and did not immediately submit the 
corporate trustee’s accounts to the Courts. 


The hearing took place in the city of Quebec, where 
the trustees main office is located, between the 17" 
and the 21S of March 2002. The trustees, the Senior 
Disciplinary Analyst, and the five creditors had the 
opportunity to make representations during the 
hearing. 


Following the hearing, the delegate of the 
Superintendent of Bankruptcy, Suspended the licence 
of trustee Gérald Robitaille for a period of six months, 
starting May 18, 2008. The licence of trustee Raymond 
Marcoux was restricted for a period of one month and 
a half starting May 1$', 2008, where he may only act as 
trustee in Summary administration files. Failure to 
observe the conditions and restrictions in this order will 
constitute an offense pursuant to para.13.2(5)(b) of 

the Act. 


Decision on the Professional 
Conduct of Individual 
Trustee, Todd Sheriff, and 
Corporate Trustee, Segal & 
Partners Inc. —- 09/03/2002 


The Superintendent of Bankruptcy, Marc Mayrand, 
rendered his decision on the responsibility of the 
trustees in bankruptcy, Todd Sheriff and Segal & 
Partners Inc., of the City of Toronto, Ontario, on 
September 3, 2002. 


Following an investigation by the Senior Disciplinary 
Analyst of Office of the Superintendent of Bankruptcy, 


a report on the administration of Todd Sheriff and 
Segal & Partners Inc., was issued. The investigation 
revealed a number of deficiencies pursuant to the 

Act, its Rules and Directives following the trustees’ 
administration of two proposals, Grayson and Sargant, 
namely: 


s Deficiencies in respect to the investigation of the 
debtor’s property and financial affairs and 
preparation of the Statement of Affairs in Division II 
Proposals. 


m Failure to assess the debtors pursuant to the BIA 
and Directive 6R — Assessment of Individual 
Debtors. 


= Failure to execute statutory documents in 
accordance with the Act and Directive 4 — 
Delegation of Tasks. 


a Failure to comply with requirements to pay issued 
by the CCRA. 


mw Solicitation of general proxies, contrary to ss. 202(g) 
of the Act, in the estate of Grayson. 


mw Improprieties with respect to fees in consumer 
proposals. 


m= Counselling. 


A hearing took place between May 27 and June 3%, 
2002, before the Superintendent of Bankruptcy, 
Marc Mayrand. 


The Superintendent found that the trustee Sheriff was 
directly responsible for each of the breach found 
against the BIA, its Rules and Directives. It was up to 
the trustees to demonstrate diligence and due care in 
ensuring that instructions were properly understood by 
the staff and carried out in a manner consistent with 
the responsibilities, duties and limitations set out in the 
BIA, its Rules and Directives. The Superintendent 
found that there was no such diligence and due care 
demonstrated by the trustees throughout the 
administration of the Grayson and Sargant files. 


A conference call is to be set up in order to hear the 
parties’ representations on the materiality of the 
breaches found against the trustees and to receive the 
parties’ arguments as to sanctions that should be 
imposed on the trustees’ licences. 


Note: The decision is subject to a pending Application 
for judicial review before the Federal Court of 
Canada. 
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Decision on the Professional 
Conduct of Individual 
Trustee, Todd Sheriff, and 
Corporate Trustee, Segal & 
Partners Inc. - 02/12/2003 


The Superintendent of Bankrutcy, Marc Mayrand, 
rendered his decision on February 12, 2003, regarding 
the Senior Disciplinary Analyst (SDA)’s duty to disclose 
a report from an other trustee’s firm that was in her 
possession prior to the commencement of the hearing. 
The first hearing was held between May 27 and 

June 3%, 2002 in Toronto, Ontario. The second 
hearing regarding the duty to disclose was held on 
November 12, 2002, in Toronto, Ontario. 


The trustees sought a stay of the proceedings of 
their professional conduct case, or alternatively, a 
new hearing. A second hearing was held in order 
to determine if the findings of the decision of 
September 3, 2002, should be reconsidered in the 
light of the fresh evidence. 


The Superintendent of Bankruptcy found that the 
general duty of disclosure provided by the rules of 
natural justice extends to the SDA when presenting a 
report explaining why there is a reason to take one or 
more measures regarding the licence of the trustee, as 
described in section 14.02 of the BIA. 


The Superintendent found that the failure to disclose 
the other trustee’s firm report was a breach of the duty 
to disclose to the trustees relevant information 
available to the SDA. 


However, the superintendent concluded that the 
undisclosed report had no bearing on any of the 
trustees’ failures described in the SDA’s report which 
was the object of the hearing leading to the 
September 3, 2002, decision. Accordingly, the 
Superintendent found that there was no reasonable 
possibility that the undisclosed report may have 
affected the decision of September 3, 2002. 


No stay of proceedings, nor new hearing was ordered 
in this matter. 


The Superintendent ordered that both counsels 
present their submissions on sanctions within 30 days 
following this decision. If, after these 30 days have 
expired no submissions are received, the 
Superintendent will determine the appropriate 
sanctions. 


Note: The decision is subject to a pending Application 
for judicial review before the Federal Court of 
Canada. 


SST gcc 


If you have any questions or comments regarding this Newsletter or suggestions for future ones, please 
address them to the Newsletter Coordinator, Vivian Cousineau. She can be reached by regular mail at — 
301 Elgin Street, 2"? Floor, Ottawa, Ontario, K2P 2N9, by phone at (613) 941-2694, by fax at (613) 946-9205 
or by e-mail at cousineau.vivian@ic.gc.ca 
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Office of the Superintendent 
of Bankruptcy Canada 


An Agency of 
Industry Canada 


Un organisme 
d’Industrie Canada 


OSB 


Governma! 
Publica Ons 


Bureau du surintendant 
des faillites Canada 


A Word from the 
Superintendent of Bankruptcy 


It has already been a little more than a year since 

we launched the OSB Newsletter and you now have 
before you the fourth issue. In meetings with various 
stakeholders, | have received very positive comments 
on this publication. However, | have not had the 
opportunity to hear from all of you. You will find 
enclosed, a short reader survey that we are asking you 
to kindly take a few minutes of your time to fill out and 
return to us. While | understand that this may be a 
mundane task, your comments are extremely valuable 
to us. They are the only way we can have a good idea 
of our readership’s needs and allow us to work on ways 
to better meet these. In response to various comments, 
you will find in this issue a new section summarizing 
unreported case law brought to our attention. We feel 
that the OSB Newsletter is our best way of letting you 
know what is happening at the OSB as well as other 
important issues in the insolvency community and we 
want to know how effective we are at doing this. 


As you know, the Initiative for Orderly and Timely 
Administration (IOTA) was launched during the month 
of August. The results so far have been most impressive 
as you will see from a more detailed report later in this 
issue. Several comments have been made as to the 
timing of IOTA and the nature of the correspondence 
sent to those 99 trustees who received it. These 
comments point to the need for ongoing effective 
communication on such matters as raised by IOTA. 
The feedback received has not fallen on deaf ears and 
| want to take this opportunity to reaffirm the OSB’s 
preferred approach of dealing with compliance issues 
first cooperatively with the individuals involved and rely 
on enforcement mechanism only as a last resort. 


Almost a year ago we launched the e-filing system. We 
are excited with the results. More than 162 trustees 
are using the system (that is to say about 32 percent 
of trustees who have filed summary estates this year). 
Twenty-three percent of all summary estates have 
been filed electronically between the launch on 


Canada 


December 9, 2002 and October 31, 2003. It is worth 
noting that e-filing is growing steadily across the 
country; in October 32 percent of all files were e-filed. 


The e-filing system was particularly useful during the 
major power outage in Ontario last August; trustees 
were able to resume using the system after a one-day 
interruption. In total, 40 percent of files were e-filed 
during the week of August 18 in Ontario. 


Many are asking whether and to what extent they can 
take advantage of various technology in processing 
various statutory documents without overexposing 
themselves to challenges from third parties. The OSB 
has started to review the BIA, rules, forms and 
directives with a view of identifying impediments to 

on line transactions. Until we complete our review and 
determine resulting changes, you will find in this issue 
a short statement regarding the due dilligence required 
of trustees while they contemplate using on-line 
transactions. 


The Senate Standing Committee on Banking, Trade 
and Commerce has issued its report. You should have 
received your copy by now and if you haven’t, please 
contact the Newsletter Coordinator. The Senate 
Standing Committee has put in a considerable amount 
of work at producing this report and | would encourage 
you to read it as it will most likely be one of the corner 
stones for major legislative changes to the Bankruptcy 
and Insolvency Act (BIA) and the Companies’ Creditors 
Arrangement Act (CCAA). While no exact timeline has 
been set for the new legislation, Department Officials 
are working “feverishly” at fleshing out how could the 
more than 45 Senate Committee's recommendations 
be turned into legislative amendments. They want to be 
in a position to provide advice to the new Government 
early in the new year. You will also find in this issue 

of the Newsletter an article outlining some of the 
highlights. 


Finally, a recent decision by the Quebec Court of 
Appeal, confirmed the constitutionality of sections 
CONTINUED ON PAGE 2 
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14.01 and 14.02 of the BIA. A short summary of this 
decision can be found in the insolvency case law 
section of this Newsletter. It is not known at this time 
if the trustee will seek leave of the Supreme Court. 


This is just a hand full of issues that have come up in 
the past few months. You can of course, look to the 
next edition for updates on some of these as well any 
new developments in the insolvency community. 


Insolvencies continue to offer chalenges and provide 
rewarding to those who are committed. Beyond the 


legal technicality, the accounting issues, the assets 
and liabilities it presents and outstanding opportunity 
to help consumers and business people along when 
they are facing one of the more difficult and stressful 
situation that life has to offer. 


In closing, | would like to congratulate the 25 candidates 
that received a full licence this year and the 13 others 
who got restricted licences in 2003. 


| would like to take this opportunity to wish you and 
your loved ones all the best in 2004. 


Report on the Initiative for the Orderly and Timely 
Administration of Insolvency Estates (IOTA) 


In the last issue of the Bulletin, we informed you 
that the OSB was about to launch the first phase of 
an “Initiative for the Orderly and Timely 
Administration of Insolvency Estates”. This first phase 
began on August 5"", with 99 individual trustees 
across the country receiving a letter from the OSB. 
The letter requested that the trustees return a signed 
bank confirmation form, submit a satisfactory 
reconciliation of their trust bank accounts and/or file 
a plan for closing their files where files open more 
than three years exceeded 15% of their summary 
administration inventory and 60% of their ordinary 
administration inventory. 


We are happy to report that by the deadline set in 
the letter, 97% of the trustees had complied with our 
requests. Although we are still analyzing the numerous 
closing plans that were submitted, we can confirm 
that many of the aged files have been closed 
already. The table that follows shows the number of 
files closed since July 9, 2003, the date on which we 
produced the inventory for each trustee targeted by 
this initiative. 


It is apparent from these numbers that significant 
efforts have been made towards the closing of files. 
We recognize that a lot of work remains to be done 
to ensure that files continue to be closed over the 
next 12 months so that trustees bring their 
inventories below 10% for summary administrations 
and 40% for ordinary administrations, however, to 
date, we are encouraged by the results of the 
initiative. 

We would like to thank the many trustees who 
cooperated with the OSB following the receipt of our 
August 5" letters. We would also like to note the 
work accomplished by OSB representatives who 
facilitated trustee cooperation as well as the support 
received from the Canadian Association of 
Insolvency and Restructuring Practitioners (CAIRP) 
and the managing partners of the firms involved. We 
strongly believe that our entire insolvency system will 
benefit as a whole if together we can strive to make 
this initiative a Success. 


Files targeted by IOTA closed between July 9, 2003, and December 12, 2003 


Summary files 


10,805 | 4,433 41.0% $2.44M 
2444 18.2% $2.28M 


Total number of files 12,949 4,823 37.2% $4.72M 
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FROM THE OSB’S ECONOMIC INFORMATION AND ANALYSIS GROUP 


Impact of the 1992 and 1997 
BIA amendments on the 
dividends paid to unsecured 
creditors 


This article presents the results of an analysis! that 
assessed the impact of the amendments made to the 
BIA in 1992 and 1997 on the dividends paid to 
unsecured creditors. According to the study’s findings, 
the 1992 and 1997 amendments appear to have made 
it possible for an additional $425 million to be paid to 
unsecured creditors over the 1993-2002 period. 


The analysis was derived from the following question: 
How much would have been paid as dividends to 
unsecured creditors if no amendments had been 
made to the BIA in 1992 and 1997? Among the 
amendments made to the BIA in 1992 and 1997, were 
some designed to encourage consumer and business 
proposals as an alternative to bankruptcy. Other 
amendments were aimed at enhancing the viability of 
business proposals and facilitating their acceptance 

by creditors. 


The conclusions were reached by developing a 
simulation model based on two hypotheses. The 
simulation was applied to the 1993-2002 period. The 
first hypothesis was based on the number of files that 
would have been submitted as bankruptcies rather 
than as Division | or II proposals if no amendments had 
been made to the BIA in 1992 and 1997. Thus, for the 
purposes of the simulation, all Division Il consumer 
proposals submitted between 1993 and 2002, were 
treated as bankruptcy files. In addition, since Division | 
proposals existed before 1993, some of the Division | 
proposals submitted between 1993 and 2002 were 
treated as proposals and others as bankruptcies. 


The second hypothesis was based on the average 
value of dividends that would be associated with the 
additional bankruptcy files stemming from the first 
hypothesis. It is to be expected that this average value 
would be less than the value observed in proposals, 
but greater than the value observed in the bankruptcy 
files because the files that were submitted as 
proposals should have had a greater potential than 


‘Impact of the amendments to the BIA concerning Divisions | and |! 
proposals in terms of dividends paid to unsecured creditors available 
on the OSB Web site: http://strategis.ic.gc.ca/epic/internet/inbsf- 
osb.nsf/vwGeneratedinterE/br01400e.html! 


Main amendments to the BIA in 1992 
and 1997 that may have had an effect 
on the dividends paid to unsecured 
creditors 


m Introduction of the Division Il consumer 
proposal 


Possibility of submitting a notice of intention 
to make a proposal 


Stay of proceedings of secured creditor 
procedures in the context of proposal 
proceedings 


Acceptance of the proposal by a numerical 
majority of creditors, representing 2/3 of the 
value of the proven claims 


Complete payment of the Crown’s claims, 
which are considered to be deemed trusts, 
within 6 months of the proposal being 
approved 


Prohibiting creditors from cancelling an 
existing lease or installment sales contract 


Prohibiting the interruption of public utilities 


Possibility for debtors to cancel commercial 
leases 


Increase in the fees paid to the bankruptcy 
trustees for consumer proposal files 


Directive on surplus income made 
compulsory 


bankruptcy files for realization of assets. In this 
approach, we used the average value of all dividends 
paid to unsecured creditors in these files. For more 
information on the two hypotheses, readers are invited 
to consult the complete version of the analysis. 


As the amounts paid to unsecured creditors can vary 
enormously depending on the type of debtor 
concerned, the simulation was developed for the 
following three types of debtor: 


® consumers 
® individual business 


® corporations 


Tableau 1 : Result of the simulation of dividends paid to unsecured creditors, 


oii | 


Canada 1993-2002 ($ million) 
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The results shown in Table 1 indicate that the 
dividends actually paid to unsecured creditors 
between 1993 and 2002 totalled slightly more than 
$2.1 billion, whereas the amount of dividends paid in 
the no-amendment simulation were just over 

$1.7 billion. Thus, if the BIA had not been amended, 
unsecured creditors would have received $425 million 
less during the 1993-2002 period. Corporations, 
consumers and individual business would have paid 
$211 million, $161 million and $53 million less 
respectively to unsecured creditors. 


In conclusion, the results strongly suggest that the 
amendments made to the BIA with a view to 
encouraging Division | and Il proposals as an 
alternative to bankruptcy enabled an additional 
$425 million in dividends to be paid to unsecured 
creditors during the 1993-2002 period. 


How effective are counselling 
sessions? What the 
qualitative and quantitative 
studies show 


As a result of the BIA amendments in 1992, 
bankrupts and debtors filing a consumer proposal! are 
required to take part in counselling sessions. These 
sessions are designed to make debtors aware of the 
importance of sound management of their personal 
finances. The goal is to teach them to avoid 
behaviours that could lead them back to insolvency. 


Do these sessions meet their objectives? How do 
debtors and the counsellors feel about these 
sessions? To get answers to these questions, the OSB 
commissioned two studies. The first was a qualitative 
study conducted by Consulting and Audit Canada. It 
found that debtors were very satisfied with the 
sessions and the type of counselling they received. 
The second study was a quantitative one by Saul 
Schwartz.’ Its findings suggest that counselling 
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sessions have had no appreciable effect on debtor 
credit habits. 


To better understand the differences between the 
conclusions of these two studies, this article explains 
the approach taken by each study, as well as some 
other findings. 


Consulting and Audit Canada’s 
qualitative study 


This study was based on an August 2001 telephone 
survey of 451 debtors who had been discharged from 
bankruptcy between January 1st and May 30th 2001. 
The debtors were therefore interviewed less than 

8 months after their discharge. This limited the study 
to debtors’ short-term perceptions of the counselling 
sessions. This study also surveyed 624 counsellors. 
The questions, which were designed to measure the 
level of debtor and counsellor satisfaction, dealt mainly 
with the content of the first and second counselling 
session and with the overall effect of the counselling, 
but also collected demographic data. 


The results indicate that the counselling program 
should continue to be mandatory. Furthermore, the 
debtors surveyed seem very satisfied with the session 
format and the type of counselling they received. 
Lastly, over the short term, most of the debtors and 
counsellors felt that counselling truly helps debtors 
acquire the knowledge and skills needed to avoid 
becoming insolvent again. 


This study also compared some findings with a 
national study conducted in 1994: A National 
Assessment of Bankruptcy Counselling Services (June 
1994). Comparison of the two studies’ overall results 
suggests that debtors and trustees both seem more 
favourable toward the mandatory counselling program 
than in the past. 


' Only in the case of Division II proposals. 


2 Saul Schwartz is a professor at Carleton University’s School of Public 
Policy and Administration. 


Schwartz’ quantitative study 


This study was based on a comparison of seven credit 
variables for two groups of bankrupts monitored at 
two different times. The control group did not receive 
counselling, whereas the experimental group was 
entitled to such sessions. The information on the 
debtors’ credit variables came from Equifax Canada. 


Schwartz's analysis was divided into two parts. The 
first part compared the situation of an experimental 
and a control group in 1992 with their situation in 
2002, that is, 10 years after their bankruptcy. The 
second part repeated the procedure by comparing the 
situation of a group of debtors that had declared 
bankruptcy in 1996 with their situation in 2002, that is, 
six years after their bankruptcy. This second part was 
necessary to take into account any changes that might 
have occurred as a result of the counselling process. 
On the other hand, the six-year period limits the 
analysis of the second part since, during this period, a 
flag limiting access to credit was still in the credit files 
of debtors who had declared bankruptcy. This flag is 
removed from the credit file six years after the 
bankrupt’s discharge, that is, at least slightly less than 
seven years after the date of the bankruptcy. 


The conclusions drawn from the two parts of 
Schwartz’ study show that counselling sessions in 
both their initial and current formats have only a very 
limited effect on the credit habits of insolvent debtors. 
However, Equifax Canada files also contain information 


Credit variables used for the analysis 


= Number of bad debts in the 24 months prior 
to the date of the survey 


Worst credit rating appearing in the file at the 
time of the survey 


Ratio of the total balance in credit accounts 
to the total credit available 


Ratio of the total balance on national credit 
card accounts to the total credit available on 
the same cards 


Ratio of the total balance on department 
store credit cards to the total credit available 
on the same cards 


Number of credit checks in the last 
12 months 


Number of active credit accounts 


on situations of recurring insolvency. Although this 
information is subject to several limitations, it seems 
that recurring insolvencies are more common in the 
group that did not take part in counselling sessions 
than in the group that did. 


Conclusions 


The two studies commissioned by the OSB do answer 
some questions about the achievement of counselling 
session objectives and how debtors and counsellors 
perceive these sessions. 


According to the Consulting and Audit Canada study, 
debtors seem to be satisfied with the type and current 
format of counselling sessions. It also appears that 
trustees and debtors are both more favourable toward 
the mandatory counselling program than they were in 
1994. Lastly, it seems that debtors, in the short term, 
feel that counselling helps them acquire the knowledge 
and skills needed to prevent them from becoming 
insolvent again. On the other hand, Schwartz’ 
quantitative study found that, over the long term, 
counselling sessions had only a very limited impact on 
insolvent debtors’ credit habits. 


In conclusion, it would be worth thinking about 
continuing the second part of Schwartz’ study in 2006. 
At that time, the flag limiting access to credit will have 
been removed from the credit files of the 1996 group. 
This group’s situation could then be compared 

10 years after bankruptcy, as was the case of the 
1992 group in the first part of the study. 


Update on E-filing 


Some trustees are calling e-filing the most 
important advancement the industry has 
seen since the advent of computers 


It was the early 1990s and Canadians had just come 
through three years of double-digit interest rates and 
inflation that bounced between 4 and 6 percent. And it 
showed. In 1990, consumer and business 
bankruptcies were up 44 percent. In 1991, they 
jumped another 39 percent. Insolvency trustees were 
working overtime processing documents for filing and 
lugging them down to the post office so they could be 
sent to what has since become the Office of the 
Superintendent of Bankruptcy. 


But there was hope for Canadians as lowering bank 
rates in the mid-90s began to ease the burden. 
Trustees had an easier time of it, too — and not just 


because there were fewer 
bankruptcies (which leveled off in 
1992 and actually dropped 

12 percent in 1993). There was also 
a relatively new technology on the 
scene that was easing the burden 
for trustees. 


It was called the facsimile machine. 
An amazing piece of technology that 
despite its cost of almost $5,000, 
allowed you to simply feed a piece 
of paper into a slot and presto, 
deliver copies of your documents 
across town or around the world. 


(o>) 
(en) 


PERCENT 


It seems silly now, of course, but at 
the time, it truly was a revolution in 
the world of document delivery. 
Within two years, the federal 
government’s bankruptcy office was 
receiving 80 percent of its paper by 
fax. That soon settled in at around 
98 percent. 


While we are somewhat hesitant to 

use the word “revolutionary” when 

speaking of e-filing, this breakthrough in document 
delivery certainly does present enormous potential. 
And while filing over the Internet may not be a 
revolution, it certainly is an inevitable evolution for an 
industry that relies heavily on documentation. 


We are only just beginning to tap the potential of this 
technology. And trustees, perhaps because they are 
used to being able to step back and look at the big 
picture, are running with it in even greater numbers 
than we had anticipated. 


Originally we expected to see a 10 to 20 percent 
pickup rate in the first year. As it turns out, that was a 
conservative estimate. After one year, 25 percent of all 
summary administrations are being filed electronically. 
As word gets out to trustees about the convenience of 
e-filing, we expect a massive rush to get on board, 
much like the rush we saw in the 90s with the advent 
of the fax machine. 


lt seems a good number of trustees agree. Since 

the launch of e-filing last December, more than 

162 trustees have used the system — that’s almost 
one out of three trustees filing summary bankruptcies. 


“Since the implementation of the e-filing initiative, we 
have filed almost 100 percent of our estates by the 
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Percentage of filing done electronically, by province, between 
the launch date (December 9, 2002) and August 31, 2003. 


Internet,” says Paul Salewski, an Ottawa-based 
trustee. “We have realized a considerable savings in 
administrative time required to send the filing 
information to the Official Receiver.” 


But it’s not just time trustees are saving according to 
British Columbia trustee, John Beverley. It’s also cold, 
hard cash. 


“This process has reduced our administration time in 
opening estates, reduced mailing and courier costs, 
and increased the speed in processing the notice to 
the creditors due to the instant Certificate of 
Appointment.” 


Newfoundland and Labrador trustee Richard Janes is 
also quite excited about e-filing. 


“In my view, next to computerization, e-filing is the 
single biggest and best improvement in the consumer 
bankruptcy administration process since | received my 
license in 1979,” he says. 


While we can’t be certain that’s true, what we do 
know is that is has opened the door to new ways of 
doing business. And that is good for everyone. 
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Failures 
Successes 


Report of the Standing 
Senate Committee on 
Banking, Trade and 
Commerce 


On November 4, the Standing Senate Committee on 
Banking, Trade and Commerce released its report 
reviewing the Bankruptcy and Insolvency Act as well as 
the Companies’ Creditors Arrangement Act. This report 
was the result of numerous hearings conducted between 
the months of May and June where testimony was given 
by representatives from a variety of stakeholder 
organizations, practitioners, individuals and academics. 


The Committee was chaired by the Honourable 
Richard H. Kroft and was assisted in a legal advisory 
capacity by Mr. Yoine Goldstein. 


The Committee made a total of 58 recommendations 
on issues of consumer and commercial insolvency as 
well as administrative and procedural issues. 


All recipients of the OSB Newsletter should have 
received a copy of the report. Nevertheless, here is a 
brief overview of some of the recommendations made 
by the committee. Pertaining to consumer issues, the 
Senate committee addressed: 


= The exemption for RRSP’s and RESP’s — 
Recommended exempting all RRSP’s from seizure 
provided they are locked in, that contributions 
made in the one year period prior to bankruptcy be 
paid to the trustee for distribution to the creditors 
and that the exempt amount be no greater than 
that set by regulation. Recommended exempting 
RESP’s from seizure provided they are are locked 
in, and that contributions made in the one year 
period prior to bankruptcy be paid to the trustee for 
distribution to the creditors. 


= Reaffirmation Agreements — Recommended 
prohibiting reaffirmation by conduct or by express 
agreement. 


= Summary Administration — Recommended a 
review of the BIA to eliminate all unnecessary 
procedural requirements. Also encourage the use 
of electronic communication in order to simplify and 
expedite the insolvency process. 


= Student Loans — Recommended discharge after 
5 years as well as no time frame for submitting an 
application for complete or partial discharge of debt 
on the basis of undue hardship. 


= Contributions of Surplus Income to the 
Bankrupt’s Estate — Recommended that 
bankrupts with surplus income to contribute to their 
estates for a period of 21 months. Added that 
trustee’s should have the discretion to shorten this 
period in cases of undue hardship. Suggested that 
surplus income continue to be calculated in 
accordance with the directive. Also recommended 
that the discharge of the debtor should not be 
delayed merely because of the obligation to 
continue to contribute for a total of 21 months, and 
that in appropriate circumstances a trustee should 
be able to seek a summary judgement to require 
such payments. 


= Voluntary Agreements to Make Post- 
Discharge Payments — Recommended 
permitting trustee’s to enter into voluntary payment 
agreements with bankrupts who do not have 
surplus income. Added that fees payable to the 
trustee in accordance with such an agreement 
should not exceed the minimum legal amount 
established for summary administration 
bankruptcies. 


m= Credit Reporting — Recommended that the OSB 
take a leadership role in convening a meeting 
among credit granting agencies, credit grantors, 
provincial and territorial representatives and other 
relevant parties with a view of negotiating a mutually 
acceptable credit scoring regimes. 


In regards to commercial insolvency, the following are 
some of the issues that the committee addressed: 


= Compensation Protection: Wages — 
Recommended that unpaid claims for wages and 
vacation pay arising as a result of an employer’s 
bankruptcy be payable to an amount not to exceed 
the lesser of $2,000 or one pay period per 
employee claim. Added that the funding of these 
claims should be assured by creating a super 
priority over secured claims to inventory and 
accounts receivable. Also recommended that the 
secured creditor or creditors should be able to 
assume the rights of the employees against the 
directors. 


= Debtor-in-possession Financing — 
Recommended that these types of loans be 
permitted under the BIA and CCAA. 
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= Rights of Unpaid Suppliers — Recommended 


that sections of the BIA providing the right of 
unpaid suppliers to recover goods be repealed, 
with the exception of the provisions that protect the 
rights of farmers, fishers and aquaculturalists. 


Executory Contracts — Recommended that the 
BIA and CCAA be amended to permit disclaimer of 
executory contracts in existence on the date of 
commencement of proceedings under the Acts, 
provided that the debtor establish that restructuring 
will not be possible without the disclaimer and that 
the co-contracting party will be permitted to file a 
claim for damages. Added that where a collective 
agreement is being disclaimed, the debtor should 
also have burden to establish that post-filing 
negotiations have been carried on, in good faith, for 
relief of too onerous aspects of the collective 
agreement and should establish in Court that the 
disclaimer is necessary in order to allow for a viable 
restructuring. Also recommended that the BIA and 
CCAA permit the assignment of executory 
contracts provided that the proposed assignee is 
as credit worthy as the debtor was at the time the 
contract was entered into and that the proposed 
assignee agrees to compensate the other party for 
pecuniary loss. 


Interim Receivers — Recommended that the BIA 
be amended to clarify the role of the interim 
receiver, and the duration and meaning of the term 
“interim”. Also recommended that the definition of 
“receiver” should be amended to include interim 
receivers when they operate in a manner similar to 
Court-appointed receivers. 


Governance — Recommended that the BIA and 
CCAA be amended to permit the Court to replace 
some or all of the debtor’s directors during 
proposals or reorganizations. Added that prior to 
appointment, a trustee / monitor should disclose its 
relationship to the debtor and that the auditor of the 
debtor should not be permitted to act as monitor. 
Also recommended that the monitor should not be 
permitted, in the event of a failed restructuring, to 
become the trustee or a receiver for a secured 
creditor. 


Subordination of Equity Claims — 
Recommended that the BIA provide that the claim 
of a seller or purchaser of equity securities, seeking 
damages or rescission, be subordinated to the 
claims of the ordinary creditors. 


As to administrative and procedural issues, the 
committee addressed: 


= Volume of Filings, Access to the Process and 
Funding of the Office of the Superintendent of 
Bankruptcy — Recommended that the BIA be 
reviewed in order to identify opportunities that will 
contribute to greater efficiency within the insolvency 
system, including efforts regarding the adoption 
of new technologies. Also recommended that the 
BIA to permit the Superintendent of Bankruptcy 
the authority to finance research and education 
programs from unclaimed dividends and 
undistributed assets using amounts unclaimed 
after a two year period. 


= Consolidation of Insolvency Statutes — 
Recommended that the BIA and CCAA continue to 
exist as separate statutes. 


= Conflicts of Interest — Recommended that the 
BIA and CCAA be reviewed to identify and eliminate 
any opportunities for the roles and responsibilities 
of insolvency practitioners to place them in real 
or perceived conflicts of interest. Moreover, it 
recommeded that guidelines be developed to 
expand upon Rules 34 to 53 of the BIA. 


= Definition of Income — Recommended that the 
definition of “total income’ in the BIA be clarified 
and that guidelines be provided in a directive of 
the OSB, especially with regards of lump sum 
settlements received after bankruptcy. Also 
recommended that a bankrupt’s tax refunds 
received during a period to be determined by 
statute be made available for distribution to 
creditors. 


Debtor Client Satisfaction 
Survey 


Conducted in January 2003 


The OSB is conducting a series of client satisfaction 
surveys, and in January 2003, it commissioned EKOS 
Research Associates Inc. (EKOS) to carry out a Debtor 
Client Satisfaction Survey. The survey reached some 
1,118 randomly chosen individuals who were in their 
8'" month of bankruptcy, (who had filed for bankruptcy 
between April 1 and June 1, 2002). Interviews were 
conducted by telephone from January 20 to 25, 2008. 


A sample of this size provides pan-Canadian results 
with a margin of error of + 2.2 percentage points, at a 
confidence level of 95 percent. 


The purpose of the survey was to gather their views on 
what was important to them, and their satisfaction with 
trustees and the OSB (where applicable). 


Key Highlights 


Profile of Respondents 

Just under half of respondents reported that some 
triggering events (primarily job loss or the breakup of a 
marriage) led them to file for bankruptcy. Close to 
equal numbers simply cited unmanageable debt load 
as the primary factor. Nine in ten respondents to this 
survey were involved in the insolvency system as 
individuals with personal debts as opposed to 
business debts. 


Dealings with Trustees 

Across the dimensions of trustee services tested, there 
were no areas of significant concern: while all service 
attributes ranked as high priorities, they also garnered 
high satisfaction rates. Overall, 94% reported that they 
got what they needed from their trustee. With 73% of 
respondents reporting that the fees paid were about 
right, given the benefits they received. A bare majority 
reported dealing primarily with the trustee themselves, 
with one in three replying that the bulk of their dealings 
were with the trustee’s staff. 


Dealings with OSB 

Prior to their involvement with the insolvency system, 
fewer than one in five respondents had heard of the 
OSB. Awareness of government publications related to 
debt and debt management was modest, with one in 
three reporting being aware of such publications and a 
majority of those who were aware replying that they 
read them. 


Complementary Survey 

In May 2008, the OSB undertook a Complementary 
Debtor Survey of some 200 debtors, randomly 
selected across Canada, who were in their 13% month 
after having filed for bankruptcy. The purpose of this 
second survey was to ensure that the results of the 
January 2008 survey were not biassed by a desire on 
the part of the respondents to provide favourable 
evaluations in an effort to positively impact their 
insolvency proceedings. The results confirmed that 
regardless of whether debtors were going through the 
insolvency process, or had completed the insolvency 


process, they were very satisfied with the services 
afforded to them by Trustees. There were no major 
discrepancies between the findings of the January 
2003 and the May 2008 survey results. 


What Did we Learn... 


Overall, debtors are very satisfied both with services 
rendered by trustees and those offered by the OSB. 


The survey revealed high levels of satisfaction with 
trustee services, with about nine in ten debtors 
reporting high satisfaction with nearly all elements of 
the trustee assessment. The lowest level of satisfaction 
concerned the debt counselling and management 
skills offered by their trustee (79%), although this 
element was also of least importance to debtors. 


From the comments made, it would appear that 
debtors want more detailed quality information. For 
example, while a mere six percent (6%) of debtors 
indicated that they did not get what they needed from 
their trustee, sixty-four (64%) of these debtors named 
an information difficulty as the main reason. 


Moreover, when debtors were asked if they had 
additional comments regarding their relationship 
with the trustee and how the relationship could be 
improved, six percent (6%) indicated that such 
relationship could be improved if they had more 
detailed information. 


Next Steps... 


The results of the debtor survey have been analysed 
and have been discussed with the Management 
Advisory Board. However, the OSB is awaiting the 
result of its next survey The Creditor Client Satisfaction 
Survey, in order to conduct a more thorough analysis 
and ascertain if redress mechanisms are warranted 
regarding OSB’s service improvement initiative. 


Once the analysis of both surveys is complete and the 
results have been discussed with senior management, 
action plans will be developed and the results will be 
published on the Internet. 


The OSB is committed to better tailor its services to 
its clients’ needs — in doing so, it will continue to 
periodically evaluate its performance in order to gather 
valuable information which will assist us in improving 
our insolvency system while ensuring that our clients 
receive world-class service. 
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Business Opportunity 


Office of the Superintendent of Bankruptcy 
Guardian Work Assignments 


The OSB is initiating a process to identify and 
establish a list of pre-qualified trustees, who may be 
invited to bid for specific work assignments in the 
event it becomes necessary to appoint a guardian to 
finalize the administration of the estates of another 
trustee. 


The work assignments will become available when the 
Superintendent deems it necessary to protect estates, 
when the estates are left without a trustee due to the 
trustee becoming incapacitated, insolvent, or on the 
trustee being convicted of an indictable offence, or in 
the event the trustee fails to comply with limitations or 
restrictions placed on his/her licence. In addition, a 
guardian may also be appointed if an investigation 
reveals serious deficiencies in the administration of 
estates or serious breaches of professional conduct 
such that the estates need to be protected. 


It is anticipated that this business opportunity will be 
posted and available on Merx (www.merx.com), 
Canada's official, public-sector electronic tendering 
service, in December, 2003. Once posted, interested 
trustees will have a specified time period in which to 
submit their response. Full text and a complete 
overview of the process will be available at that time. 


Debtor Compliance: a pilot 
project has been put in place 


Last May, the Office of the Superintendent of 
Bankruptcy (OSB) set up a pilot project involving an 
investigation group whose mandate is to investigate 
the conduct of debtors making use of the Bankruptcy 
and Insolvency Act. This project is anticipated to last 
for an initial period of three years. The offices of the 
Investigation Group are located on the south shore of 
Montréal at 4896 Taschereau Boulevard, 2" floor, 
Suite 203. The majority of investigations into debtor 
conduct will therefore involve filings from the Montréal 
Division Office. 


The Investigation Group currently includes three 
seasoned investigators with a great deal of experience 
in the area of economic crime. The need for this 
project has become abundantly clear given the paucity 
of police resources devoted to economic crime, and 
particularly bankruptcy and insolvency. The 
Superintendent of Bankruptcy therefore decided to 
use this pilot project to examine the feasibility of the 
OSB assuming responsibility for investigations of 
debtors in an insolvency context. This project should 
enable the OSB to do a cost/benefit analysis of this 
type of operation. The OSB intends to use the pilot 
project to evaluate whether the resources invested 
lead to significant results in terms of charges laid and 
sanctions imposed by the courts. The project will also 
enable the OSB to determine the level of interest in this 
type of initiative on the part of trustees in bankruptcy 
and creditors. The analysis of all of this information will 
then enable the OSB to decide whether such 
investigation groups should be established in the other 
bankruptcy divisions across the country, or whether 
the initiative should be abandoned. Should the interest 
on the part of insolvency stakeholders justify an 
expansion and the establishment of investigation 
groups throughout the country, the OSB will consider 
a variety of financing options to which the stakeholders 
could be asked to contribute. 


With that in mind, it is important that trustees in 
bankruptcy and creditors take the time to bring to the 
attention of this investigation group any complaints 
they may have with regard to the conduct of debtors 
taking advantage of the bankruptcy and insolvency 
system. These complaints may be forwarded to the 
Investigation Group at the following e-mail address: 
trustees.dc@ic.gc.ca Each and every complaint will 
be reviewed and files selected will be the subject of an 
investigation. Clearly, given the limited resources, it will 
be impossible to investigate every single file. A set of 
criteria will be considered in determining which matters 
will be pursued. For additional information with regard 
to this pilot project, please contact the Director of the 
Investigation Group, Mr. Réal Poirier, at 

(450) 671-8821 or by e-mail at poirier.real@ic.gc.ca 


Insolvency Case Law 


As a result of a survey conducted with the first issue 
of the OSB Newsletter, respondents told us they 
would like to see more summaries of case law dealing 
with insolvency matters. Here are a few which we felt 
were worth while noting. If you have any decisions that 
you feel should be summarized for the newsletter, 
please submit them to the coordinator. 


Clark (Trustee of) v. Manulife 
Financial Corp. 


New Brunswick Court of Appeal 
The Honourable Judges Drapeau, Turnbull, 
and Robertson 


Citation: Clark (Trustee of) v. Manulife Financial Corp. 
(2003), 256 N.B.R. (2d) 27, 42 C.B.R. (4) 107, 2003 
NBCA 9. 


Facts: This is an appeal by Manulife Financial from a 
decision that allowed Mr. Clark’s shares in Manulife to 
be available to his creditors. Mr. Clark owned life 
insurance policies with Manulife, and in January 1998, 
Manulife became a public company and demutualized 
its shares. Because of the demutualization, Mr. Clark 
owned 259 shares of Manulife. Mr. Clark filed for 
bankruptcy in August 1998. The shares were not 
remitted to the policyholders until September 1999, 
with issuance of the letters patent of conversion. The 
trial judge found that the shares were property as 
defined under the Bankruptcy and Insolvency Act 
(BIA), and available to Clark’s creditors. 


Issue: |s an interest in demutualization benefits, prior 
to the issuance of the letters of patent of conversion, 
considered “property” as defined under para. 67(1)(c) 
of the BIA? 


Decision: The demutualization benefits were found to 
be available to the trustee for the general benefit of 
Mr. Clark’s creditors in bankruptcy. The appeal was 
dismissed with costs. 


Discussion: According to s. 2 of the BIA, “‘property’ 
includes money, goods, things in action, land and 
every description of property [...] interest and profit, 
present or future, vested or contingent [...].” Manulife 
Financial argued that the demutualization benefits were 
not available to Mr. Clark, and relied on Registrar 
Laycock’s decision in Re Broesky ((2000), 264 A.R. 
199, 17 C.B.R. (4"") 24, 2000 ABQB 164). In that case, 
which is similar to the present case, the letters patent 


of conversion had not been issued when the 
bankrupts were discharged. Registrar Laycock 
concluded that the demutualization benefits did not 
constitute property under ss. 67(1), even though the 
“eligibility date” chosen by the company preceded 
the discharges from bankruptcy. 


PriceWaterhouseCoopers argued that the cases relied 
upon by Manulife Financial failed to give effect to the 
broad definition of “property” found in s. 2 of the BIA, 
which includes contingent interests. Furthermore, the 
Supreme Court of Canada has given a broad 
interpretation to the word “property” in Marzetti v. 
Marzetti ([1994] 2 S.C.R. 765.). In that case, it was 
held that a taxpayer’s right to an income tax refund 
constituted “property” even though that “right” was 
not legally enforceable. 


In the present case, Mr. Justice Drapeau is writing 
for an unanimous Court of Appeal. He stated that 
the allocation of the contested benefits could not be 
legally compelled prior to the finalization of Manulife’s 
demutualization. However, it did not foreclose the 
conclusion that the holder of the policy had, at all 
times, a contingent interest in those benefits. In 

Mr. Justice Drapeau’s view, Mr. Clark had, prior to 
his discharge, an “interest” (within the meaning of the 
definition of “property” under s. 2 of the BIA) in the 
demutualization benefits prior to his discharge from 
bankruptcy. That interest consisted of a contingent 
right to those benefits arising from or incident to the 
policy, and as such were divisible among Mr. Clark’s 
creditors under para. 67(1)(c) of the BIA. 


Eric Métivier (Appelant) v. 
Marc Mayrand 


Appeal Court of Quebec 
The Honourable Judges Michel Robert, René 
Dusseault and Louis Rochette 


Citation: Eric Métivier c. Marc Mayrand [2003] J.Q. no 
15389 (QL) 


Facts: The appellant appealed a judgment rendered 
by the honourable Judge lvan Godin of the Superior 
court of Quebec, who dismissed a motion for 
declaratory judgement seeking to declare section 
14.01 and 14.02 of the BIA invalid and inoperative 
due to their incompatibility with section 2 e) of the 
Canadian Bill of Rights. The parties agreed that due 
to the limited jurisdiction of the Court, the question 
should be restricted to the constitutional validity of the 
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particular provisions of the BIA, without any reference 
to the practice put in place by the Superintendent. 


Issues: Do sections 14.01 and 14.02 violate the 
Canaaian Bill of Rights? 


Decision: Sections 14.01 and 14.02 of the BIA are 
compatible with Section 2(e) of the Canadian Bill of 
Rights. 


Discussion: The court, in its unanimous decision, 
explained that an overlap of functions within an 
administrative tribunal is acceptable if these functions 
are exercised by different people. Relying solely on 
the examination of the legal dispositions, the court 
concluded that because the superintendent could 
delegate his powers (following section 14.01(2) BIA) 
non-different people could, in fact, exercise different 
functions. This militates against the appellant's 
argument regarding the accumulation of functions 
leading to a non-impartial hearing. The ability to 
delegate renders the law neutral and it is a 
well-recognized principle that a neutral law could 
not be considered to violate the constitutional or 
quasi-constitutional rights. 


The appellants also argued that subsection 5(1) which 
indicates that the Superintendent is appointed, that 
his salary is fixed by the Governor in Council and that 
he holds office during pleasure, leads to a lack of 
independence. The court relying on its original 
assessment indicates that because the law provides 
the possibility of delegation, it is the independence of 
the delegates which must be examined by a court 
with proper jurisdiction on a case by case basis. 


For all these reasons, the Superintendent could 
therefore put in place a disciplinary tribunal without 
infringing the right to an impartial hearing protected 
by Section 2(e) of the Canadian Bill of Rights. 


Carol Caron and Mallette 
syndics et gestionnaires inc. 


Superior Court of Quebec 
M° Normand Michaud, Registrar 


Citation: Dans /'affaire de Ia faillite de Carol Caron, 
[2003] J.Q. No. 5515 (Sup. Ct.). 


Facts: On December 14, 1999, Mr. Caron made an 
assignment into bankruptcy and retained the services 
of the non-resident office of the trustees Malette 
syndics et gestionnaires located in Rimouski, Quebec. 


The trustee travelled from the resident office in Quebec 
City to the non-resident office to administer the 
bankruptcy. He claimed the amount of $1,473.25 

as travelling and accommodation expenses in the 
statement of receipts and disbursements. The 
Superintendent filed an opposition with respect to 

this claim. 


Issue: Can a trustee claim travelling and 
accommodation expenses incurred in the 
administration of a bankruptcy in a non-resident 
office? 


Decision: Expenses related to travelling between a 
resident and a non-resident office for the 
administration of a bankruptcy cannot be claimed in 
the statement of receipts and disbursements unless 
three conditions are met. The court relied upon ss. 8(g) 
of Directive 29 in reaching its decision, which allows 
for the operation of a non-resident office if the 
administration of appointments from the non-resident 
office does not cause additional costs for an estate. 


The registrar refused to proceed with the taxation of 
the trustee’s travelling costs of $1,473.25. 


Discussion: Registrar Michaud considered the 
relevant case law in his analysis of Directive 29, 
including Re Oliver ((1999), 13 C.B.R. (4") 122, B.C.J. 
No. 1948 (S.C.) (QL).). In that case, Mr. Justice Parrett 
decided that the trustee’s travelling expenses from a 
resident to a non-resident office could only be 
reimbursed in reasonable or necessary circumstances, 
and when certain conditions are met. First, a trustee 
will have to inform the bankrupt of the potential 
difficulty and inform him or her on how this situation 
might affect his or her discharge. Secondly, the trustee 
must inform the creditors of any additional cost items 
when they are asked to confirm the trustee’s 
appointment. Finally, the trustee, as an officer of the 
Court, will have to place this issue before the Court at 
the discharge hearing. 


In this case, Registrar Michaud explained that he 
agreed with these conditions, but added that the non- 
resident trustee needs to inform the debtor as early as 
the first consultation of the repercussions of the 
appointment, such as the additional expenses and 
their possible impact on the discharge. He also 
specified that the creditors need to be advised as early 
as possible of the additional expenses in order to 
address the issue at the meeting of creditors. In the 
case at hand, the trustee did not prove that the debtor 
or the creditors had agreed with full knowledge of the 
facts to pay for the travelling expenses incurred. 


In the Matter of Anthony 
John Page, Trustee in 
Bankruptcy 


Ontario Superior Court of Justice 
The Honourable Judge Himel 


Citation: Re Page (2002), 38 C.B.R. (4) 241, O.J. 
No. 43845 (Sup. Ct.) (QL). 


Facts: Anthony Page is the sole licensed trustee in 
bankruptcy with his firm and is engaged as a trustee 
and court appointed receiver in a number of files. He 
was summoned for jury duty and takes the position 
that he is ineligible to serve as a juror on the basis of 
the provisions of the Juries Act of Ontario. 


Issues: 
1 Is the trustee ineligible to serve as juror? 


2 Does the expression “officer of the court” apply 
to trustees and court appointed receivers? 


Decision: By reason of s. 3(1)6 of the Juries Act, 
trustees and court appointed receivers are ineligible 
to serve as jurors since they are considered to be 
“officers of the court”. 


Discussion: In his reasons, Mr. Justice Himel 
examined the definition of “officer of the court” found 
in various sources, including cases where a court 
appointed receiver was considered an “officer of the 
court”. He also interpreted para. 3(1)6 of the Juries Act 
by applying various approaches to the interpretation of 
Statutes. He found that it is consistent with the purpose 
of the Juries Act that persons who have the potential 
to exert influence over other jurors or to pre-judge 
matters due to their legal knowledge be ineligible to 
serve as jurors. Mr. Justice Himel determined that 
trustees and receivers may have special knowledge 
which may affect their roles as jurors and may result in 
a partial jury. Also, he noted that trustees and court 
appointed receivers perform critical functions in the 
administration of justice, and, if selected as jurors, they 
could not perform the services needed. Trustees 
cannot delegate certain functions to others, and could 
therefore find themselves in the position of having 
conflicting and competing responsibilities. 


Although not required to be decided in this case, 
Mr. Justice Himel stated that this exemption applies 
exclusively to licensed trustees in bankruptcy and 
receivers who are actively engaged, and does not 
apply to their employees, partners, associates 

or agents. 


Monique Laliberté c. Sam 
Lévy & Associés inc. 


Superior Court of Quebec 
M¢° Francois Leblanc, Registrar 


Citation: Vonique Laliberté c. Sam Lévy & Associés 
inc. (15 April 2003), Saint-Hyacinthe 750-11-001516- 
035, (Sup. Ct). 


Facts: The bankrupt repurchased her automobile from 
the trustee at a price of $500, while its estimated value 
at the time of the bankruptcy was between $2,450 
and $4,050. The trustee claimed $1,356.56 in fees. 
The Superintendent of Bankruptcy challenged the 
trustee’s fees. 


Issues: 

1 a) Do the courts have the power to intervene and 
modify the remuneration of a trustee established 
by the Rules under the Bankruptcy and 
Insolvency Act (section 128)? 


b) If so, what criteria should the courts follow in this 
respect? 


Decision: Relying on recent case law (see Canada 
(Surintendant des faillites) c. Zamora, [1997] A.Q. No. 
411 (Sup. Ct.) (QL), registrar Leblanc indicated that, in 
his opinion, the courts hold a certain level of discretion 
in reducing the trustee’s fees when the fees are 
prescribed in the Rules under the BIA. The criterion 
applicable in this case is to reduce the trustee’s fees 
proportionately to the amount that was denied to the 
creditors. 


Discussion: After examining the recent evolution in 
the case law throughout Canada, Registrar Leblanc 
determined that courts have more flexibility when it 
comes to reducing trustees’ fees. This discretionary 
power held by the courts is usually used to remedy the 
trustee’s failure to recover surplus incomes (See Re 
Nagy (1999), 232 A.R. 399, 13 C.B.R. (4) 1 (C.A,)). 


Registrar Leblanc considered two different approaches 
when reducing trustees’ fees. The first approach 
considered was a symbolic penalty. In this case, it was 
determined that this would not be the best approach. 
However, the Registrar explained that it could still be 
used when there is insufficient evidence to establish a 
fixed deductable amount. The Registrar applied the 
second approach which is to reduce the trustee’s fees 
proportionately to the amount that was denied to the 
creditors. 


15 


16 


Eric Schraenen et Raymond 
Chabot c. La Procureure 
generale du Canada 


Superior Court of Québec 
M° Francois Leblanc, Registrar 


Citation: Eric Schraenen et Raymond Chabot Inc. c. 
the Attorney General of Canada (17 March 2003), 
Saint-Hyacinthe 750-1 1-001 163-002, (Sup. Ct.). 


Facts: The debtor, a four time bankrupt, applied for 
discharge from bankruptcy. All of his debts were owed 
to both federal and provincial revenue agencies for 
unpaid taxes. The court noted that the debtor had not 
paid any taxes since 1997. The creditors opposed the 
discharge and presented an agreement to the court in 
which the debtor acknowledged a debt of $27,410. 
Under the terms of the agreement, the debtor agreed 
to pay an amount of $15,000 to his creditors, including 
$5,000 for legal fees. The agreement also stipulated 
that the debtor’s discharge was to be suspended until 
he paid the $15,000. 


Issues: 

1 Can the bankrupt be discharged and if so, what 
criteria must be applied when considering the 
discharge of the bankrupt where the debts 
emanate from fiscal or tax related issues? 


2 Can the crown’s solicitor and client fees be 
charged to the bankrupt? 


Decision: 
1 The court applied the following two criteria in 
reaching its decision: 


(a) the social and economic rehabilitation of the 
bankrupt and 


(b) the social obligation of every individual to pay 
his or her fair share of taxes. In the result, the 
court decided to grant, but suspend, the 
discharge of the bankrupt until the complete 
payment of $15,000 was made to the 
trustee. 


2 The circumstances of this case do not allow for the 
payment of solicitor and client fees. 


Discussion: Registrar Leblanc explained that the 
courts are not bound by any agreement made 
between the parties, but these agreements should stil 
be considered. He also mentioned that a discharge is 
a privilege to be earned and not a right. The court 
noted that the debtor had little chance to obtain credit, 


and therefore his chances for a relapse into 
bankruptcy were minimal. In addition the debtor has 
agreed to pay $15,000 and the agreement between 
the parties was found to be reasonable. 


In regards to the taxation of professional fees incurred 
by the opposing parties, Registrar Leblanc rejected the 
argument brought forward by the Attorney General’s 
counsel that the agreement between the parties 
provides for the payment of such fees on a solicitor 
and client basis. After an examination of section 197 of 
the BIA and several cases, the Registrar concluded 
that he has broad discretion in regards to the taxation 
of fees. Furthermore, he noted that following common 
law principles, legal fees should not be taxed on a 
solicitor-client basis unless a party acted in a 
reprehensible, scandalous or outrageous manner. 
Such circumstances did not exist in this case. 


Marchand Syndics inc. and 
Superintendent of 
Bankruptcy 


Superior Court of Québec 
Honourable Judge Jean-Pierre Senécal 


Citation: Blais c. Marchand Syndic inc., [2003] J.Q. 
No. 460 (Sup. Ct.) (QL). 


Facts: The trustee appealed a decision of the 
Registrar in bankruptcy who refused to grant him the 
totality of his requested fees. The trustee claimed 
$5800 in fees for 73 hours of work for a bankruptcy 
which had a total of $5000 in realizable assets. The 
fees were approved by an inspector in the bankruptcy, 
but were contested by the Superintendent of 
Bankruptcy. 


Issue: Did the Registrar err by reducing the amount of 
the trustee’s requested fee? 


Decision: Relying on case law (including Samson 
Limousine Service Ltd. (syndic de) (Re), [1992] A.Q. 
No. 911 (Sup. Ct.) (QL)), Judge Senécal upheld the 
Registrar's decision and rejected the trustee’s appeal. 


Discussion: In his reasons, Judge Senécal explained 
that, in this case, two factors must be taken into 
account in determining the trustees fees: 1) The total 
hours devoted to the file, 2) the reasonable nature of 
the fees in relation to the realizable assets in the 
bankrupt estate. Judge Senécal commented it is not 
enough for the trustee to simply consider the work 
accomplished and arbitrarily establish its remuneration 


based on the hours devoted to the file. The total 
realizable assets in the bankrupt estate, the difficulty in 
administering and realizing the assets, together with 
the amount of hours devoted to the file must be 
considered globally. Furthermore, Judge Senécal 
stated that the Registrar simply needs to make a 
global assessment of the fees and is not required to 
examine every hour in detail and explain where and 
why deductions are being made. The fact that the 
inspector in this bankruptcy approved the fees is a 
factor amongst many that the court could consider 
but, is not bound by. 


In the Matter of Bankruptcy 
of Craig Melvin Guest 


Saskatchewan Court of Queen’s Bench 
Maurice J. Herauf, Registrar 


Citation: Re Guest (2002), 228 Sask. R. 295, 38 
C.B.R. (4°) 209, 2002 SKQB 438. 


Facts: The bankrupt, Craig Guest, is a quadriplegic 
who owned a van that was specially equipped to 
accommodate his medical condition. He was 
unemployed and volunteered most of his time 
counselling individuals recently afflicted with 
quadriplegia or paraplegia, providing rides and 
delivering groceries to people with disabilities. 


Issue: Is a motor vehicle exempt from seizure if used 
for volunteer work? 


Decision: The motor vehicle operated by Mr. Guest 
was found not to be exempt from seizure. The court 
relied upon para. 2(1)(5) of The Exemptions Act of 
Saskatchewan in reaching its decision, which 
specifically exempts from seizure a “motor vehicle 
where it is necessary for the proper and efficient 
conduct of the execution debtor’s business, trade, 
calling or profession.” 


Discussion: Registrar Maurice J. Herauf considered 
the case Re Kurty (1998), 173 Sask. R. 260, 6 C.B.R. 
(4'") 245 (Q.B.)) in determining whether Mr. Guest was 
engaged in a “business, trade, calling or profession” 
within the meaning of para. 2(1)(5) of The Exemptions 
Act of Saskatchewan. He examined whether a broad 
and large interpretation could be given to the word 
“calling” by reviewing a decision of the Saskatchewan 
Court of Appeal, W.VW/. Gleave Construction Ltd. v. 
Hampton ((1986), 53 Sask. R. 163, 31 D.L.R. (4th) 478 
(C.A.)). In that case, the word “calling” was interpreted 


broadly to include the use of a vehicle by a member 
of the legislative assembly for work in a rural 
constituency. This conclusion was reached by 
adopting the Black’s Law Dictionary definition of 
“calling”, which defines it as “one’s business, 
occupation, profession, trade or vocation.” Registrar 
Herauf distinguished this case from the one before 
him by focusing on the non-monetary aspect of the 
volunteer work performed by Mr. Guest. He therefore 
found that the vehicle was not exempt from seizure. 


It is worth noting that Registrar Herauf stated that 
the provision of The Exemptions Act in question is out 
of date, and it should foresee this type of situation 
to ensure that the legislation does not “deprive this 
bankrupt of the very item that ensures his 
independence.” 


In the Matter of the 
Bankruptcy of Marc Hamel 


Superior Court of Quebec 
André Belleau, Registrar 


Citation: Varc Hamel et Leblond & Associés Inc. c. 
Government of Canada (8 December 2002), Québec 
200-1 1-010845-02 (Sup. Ct.). 


Facts: At the time of his assignment in bankruptcy, 
Mr. Hamel declared that Human Resources 
Department of Canada (“HRDC”) was a creditor for 
an unknown amount, due to an overpayment of his 
employment insurance benefits. HRDC was aware of 
the claim, but did not determine the specific amount 
owed until after the assignment in bankruptcy. On the 
basis of para. 52(8)(b) of the Employment Insurance 
Act, R.S.C. 1996, c. 23, HRDC proceeded with an 
independent seizure of Mr. Hamel’s property. It was 
inferred from this subsection that its liability arose after 
the date of bankruptcy, and therefore was not a 
provable claim, exempting them from the application 
of the Bankruptcy and Insolvency Act (BIA). 


Issue: Is HRDC’s debt a “provable claim” under 
subsection 121(1) of the BIA? 


Decision: HRDC’s debt constituted a provable claim 
in accordance with section 121(1) which reads: 


All debts and liabilities, present or future, to which 
the bankrupt is Subject on the day on which the 
bankrupt becomes bankrupt or to which the 
bankrupt may become subject before the 
bankrupt’s discharge by reason of any obligation 
(¥) 


incurred before the day on which the bankrupt 
becomes bankrupt shall be deemed to be claims 
provable in proceedings under this Act. 


HRDC was therefore ordered to produce its claim in 
the prescribed form. The seizure of the bankrupt’s 
employment insurance benefits was also Suspended. 


Discussion: |n his decision, Registrar André Belleau 
considered Québec (Revenue Deputy Minister) c. 
Leblond, Buzzetti et Associés Ltée, J.E. 2000-872 
(C.A.) and Re Bouvier, [1999] R.J.Q. 595 (Sup. Ct.) 
where it was decided that a non-liquidated claim still 
constituted a debt, even if its exigibility was at a later 
date. In the case at hand, Registrar Belleau reasoned 
that the debt existed at the date of bankruptcy since 
the obligation existed prior to this date. It was decided 
that the HRDC had to comply with subsection 121 (1) 
of the BIA and produce a provable claim. He also 
added that it is not up to the creditor to determine 
what constitutes a provable claim, but rather the 
trustee as provided for in subsection 135(1.1) of 

the BIA. 


in the Matter of the 
Bankruptcy of Patricia 
Anne Wall 


Court of Queen’s Bench of New Brunswick 
Michael J. Bray, Registrar 


Citation: /n the matter of the Bankruptcy of Patricia 
Anne Wall, 2003 NBQB 346. 


Facts: Patricia Anne Wall, the applicant, sought an 
order pursuant to subsection 178(1.1) of the 
Bankruptcy and Insolvency Act (BIA), that para. 
178(1)(g) did not apply to her Canada Student Loan. 
Ms. Wall was a student at the University of New 
Brunswick between 1987 and 1990, where she 
enrolled in nine courses but completed none. Her 
debt, with applied interest, was estimated at 
approximately $18,000 to $20,000. The applicant 
testified that she had not had full-time employment 
prior to June 2000 and had been receiving income 
assistance. However, as of September, 2001, at the 
time of her discharge, she had secured full-time 
employment and was earning monthly income of 
$2,120.91. 


Issue: Does para. 178(1)(g) apply to Ms. Wall’s debt 
related to Canada Student Loans resulting in such 
debts not being dischargeable in bankruptcy? 


Decision: The applicant was granted the relief 
requested and was released from the debt of her 
student loan. 


Discussion: Section 178(1.1) of the BIA provides that 
there are two criteria, which if present, give discretion 
to the Court in granting the relief requested: 


178(1.1) (a) the bankrupt has acted in good faith in 
connection with the bankrupt’s liabilities 
under the loan; and 


(b) the bankrupt has and will continue to 
experience financial difficulty to such an 
extent that the bankrupt will be unable to 
pay the liabilities under the loan. 


Registrar Bray found the evidence that Patricia Wall 

did not act in good faith to be inconclusive, and 
concluded that she would continue to experience 
financial hardship if compelled to repay her student 
loan. Registrar Bray concluded that he had the power 
to either grant or refuse a declaration that subsection 
178(1) applied to the loan in question, and expressed 
concern that the BIA does not allow for the possibility 
of a decision that better reflects a balance between the 
rights of both parties. 


Professional Conduct 
Matters 


In accordance with the Policy on Publicizing 
Professional Conduct Matters, we publish as 

they become available, summaries of decisions on 
licensing matters. Of course, such decisions are 

not substitutes for the actual decisions and those 
interested in learning more about the decisions in this 
area should consult the full text on our Web site 
(http://osb-bsf.gc.ca) under the heading “Trustees” and 
the sub-heading “Licensing and Professional Conduct”. 


Any questions regarding the publication of these 
decisions should be addressed to the Clerk of the 
Hearing Record Registry, Vivian Cousineau. She can 
be reached by regular mail at 301 Elgin Street, 

2™ Floor, Ottawa, Ontario, K2P 2N9, by phone at 
(613) 941-2694, by fax (613) 946-9205 or by e-mail 
at Cousineau.vivian@ic.gc.ca 


In the Matter of Professional 
Conduct Proceedings under 
the Bankruptcy and 
Insolvency Act Respecting 
Sam Lévy & Associés Inc., a 
Corporate Licensed Trustee, 
and Sam Lévy, an Individual 
Licensed Trustee. 


Decision rendered by the Honourable Fred 
Kaufman, delegate of the Superintendent of 
Bankruptcy 


Facts: The Respondents (Sam Lévy & Associés Inc.) 
filed an application to postpone a professional conduct 
hearing which was scheduled for September 29, 
2008, until October 30, 2003. The reason given for the 
application was because the Quebec Court of Appeal 
has a decision pending in a case (Métivier c. Mayrand, 
[2002] R.J.Q. No. 1710, 34 C.B.R. (4'") 249 (Sup. Ct.) 
(QL), in which trustees are challenging the 
constitutionality of certain sections of the Bankruptcy 
and Insolvency Act. lf these sections are declared 
unconstitutional, it would invalidate Mr. Justice 
Kaufman’s appointment as the Superintendent’s 
delegate to hear this case. 


Issue: Should a hearing be postponed, when a court 
of appeal has under advisement a similar case 
involving the constitutionality of the relevant legislation? 


Decision: The hearing in the Lévy matter was 
rescheduled for Tuesday, November 11, 2003. 


Discussion: The application was opposed by the 
Senior Analyst who argued that it was in the public’s 
best interest to have the matter decided without 
further delays. The appellants relied on Canada 
(Procureur général) c. Roy ([{2003] J.Q. No. 5529 (C.A.) 
(QL)), where the court dismissed the appeal in a case 
involving similar facts to the present situation. 

Mr. Justice Kaufman felt that if the appeal is allowed 
in the Meétivier case, the legal fees incurred by the 
present respondent would be a large waste of 
resources. Mr. Justice Kaufman also highlighted the 
fact that in Canada (Superintendent of Bankruptcy) c. 
Raymond Chabot inc. ([2001] J.Q. No. 3208 (C.A.) 
(QL)), a stay was granted by the Superior Court and 
was confirmed by the Court of Appeal. 


Decision Regarding the 
Professional Conduct of 
Frank Risman, Trustee, and 
Frank Risman Associates 
Limited, Corporate Trustee 


On June 24, 2003, the Superintendent’s delegate, the 
honourable Fred Kaufman, rendered a decision 
regarding the disciplinary conduct of trustees Frank 
Risman and Frank Risman Associates Limited. 


Following an investigation conducted by the principal 
analyst, Evan De Boice, a report was concluded on 
September 17, 2001. The investigation revealed many 
instances where the Bankruptcy and Insolvency Act 
(BIA), its rules and directives were not respected in the 
administration of certain files. 


m Deficiencies in Third Party Deposit Bank; 


m Deficiencies in operation of the Consolidated Bank 
Account (C.B.A); 


m Operation of a “dividend Clearing Account” for 
which there is no provision in the Act or Directives; 


m Lack of Current Estate Ledgers for ordinary 
administrations/receiverships; 


m Deficiencies in Taking Possession and Control and 
Inventory Taking; 


m Irregularities in the propriety of costs and draws of 
final fees in summary administrations; 


= Deficiencies in the distribution to creditors on a 
timely basis; 


a Deficiencies in filing a notice pursuant to S. 245(1) 
of the Act and in filing reports pursuant to S. 245(2) 
and (3) of the Act; 


m= Lack of timely closure of administrations. 


An agreement was then concluded between the 
parties and the Honourable Fred Kaufman accepted 
this agreement to render his decision. Respecting the 
agreement, the Superintendent’s delegate restricted 
the trustees for a period of 4 months from taking on 
any new bankruptcies, proposals, or receiverships and 
to act as an interim receiver. However, the trustees 
may continue to work on the files which were opened 
prior to this order. The trustees must also submit a 
plan indicating the procedures they will undertake to 
close all existing files within 12 months from the 
signature of this order. 
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Decision Regarding the 
Professional Conduct of 
Marvin Zysman, Trustee, and 
Risman & Zysman Inc. 
Corporate Trustee 


On June 24, 2003, the Superintendent’s delegate, 
the Honourable Fred Kaufman rendered his decision 
regarding the professional conduct of trustee Marvin 
Zysman and of the corporate trustee Risman & 
Zysman Inc. 


Following an investigation conducted by the principal 
analyst, Evan De Boice, a report was concluded on 
September 17, 2001. The investigation revealed many 
instances where the Bankruptcy and Insolvency Act 
(BIA), its rules and directives were not respected in the 
administration of certain files. 


m Failure to deposit all estate funds in the trust 


accounts, and delays of 30 days or more in making 


some deposits to the consolidated Bank Account 
(C.B.A). 


m Using Consolidated Bank Account for five 
proposals and at the same time for consumer 
proposals. 


= Failure to distribute interest on a monthly basis and 
to follow up on the debtor’s N.S.F. cheques. 


m Using the bank accounts for the distribution of 
dividends which is not foreseen in the Act nor in the 
Rules, and irregularities in the accounting entries. 


m Deficiencies in the taking control and possession of 
assets in one estate. 


m Deficiencies in inventory taking in two estates. 


m= Deficiencies in realization of assets and review of 
the Statement of Affairs in six estates. 


m= Deficiencies in the calculation of costs. 


m Deficiencies in receiverships and acting in a dual 
Capacity in two estates. 


An agreement was then concluded between the 
parties and the honourable Fred Kaufman accepted 
this agreement to render his decision. Respecting the 
agreement, the Superintendent’s delegate restricted 
the trustees for a period of 3 months from taking on 
any new bankruptcies, proposals, or receiverships and 
to act as an interim receiver. However, the trustees 
may continue to work on files which were opened prior 
to this order. 


In the Matter of the 
Professional Conduct of Todd 
Y. Sheriff, Trustee, and Segal 
& Partners Inc., Corporate 
Trustee 


On June 23, 2003, the Superintendent of Bankruptcy, 
Marc Mayrand, rendered his decision concerning the 
professional conduct of Todd Y. Sheriff and of 
corporate trustee, Segal & Partners Inc. 


On September 6, 2002, Ann Speers, the Senior 
Analyst of Disciplinary Affairs, submitted a report 
regarding the above-mentioned trustees. A hearing 
was held before the Superintendent between May 27 
and June 3 2002. On September 3, 2002, he 
rendered his first decision respecting the 
responsibilities of the trustees with regards to some 
offences. Following the second hearing which was 
held on November 12, 2002, the Superintendent 
made a decision, on February 12, 2008, on the duty 
of disclosing evidence. 


The Superintendent of Bankruptcy relied on the 
following offences to render his decision: 


m In the matter of Bruce Michael Grayson: 


e the trustee did not demonstrate the due care, 
competence and diligence expected of trustees 
in assessing the affairs of the debtor nor in 
determining that a proposal was viable under the 
circumstances known to them; 


the lack of due care, competence and diligence 
on behalf of the trustees in reviewing and 
verifying the debtor’s financial affairs caused the 
latter to engage in costly proceedings which 
were doomed to fail. 


a Inthe matter of John Gordon Sargant: 


¢ the trustees did not display the competence and 
diligence expected of a trustee in overseeing the 
preparation of a consumer proposal 
documentation and more specifically, in 
adequately verifying the affairs of the debtor: 


the trustees advised and assisted the debtor to 
proceed with a proposal to “repay in full “ the 
creditors while the trustees knew the debtor had 
secured a loan before filing the proposal and 
never did disclose the existence of such a loan to 
the creditors. 


m Inthe matter of Grayson and Sargant: 


e the trustees and their staff failed to properly 
conduct an assessment of the debtor ; 


the failure to conduct such proper assessment 
resulted in both debtors initiating proceedings 
which, had they been properly assessed, would 
never have been filed. 


m The trustees failed to comply with Directive 4 — 
Delegation of Tasks, in allowing a non-licensed 
trustee staff member to sign the report to creditors 
on a consumer proposal. That failure was mitigated 
however, by the representations of the staff 
member that she was authorized to sign the said 
report. 


= The trustees solicited proxies for a meeting of 
creditors. Such solicitation by the trustees is 
mitigated by the fact that it failed to secure the 
required votes to resist an anticipated motion for 
substitution that in the end was not pursued. 


m The trustees deliberately and knowingly attempted 
to obtain the payment of fees from the bankruptcy 
estate of Bruce Michael Grayson 


m Inthe bankruptcy estate of Sargant, the trustee 
inadvertently filed a false proof of claim, having 
failed to deduct from his claim the interim fees 
already collected. 


Following the recommandations of the parties 
involved, the Superintendant rendered his decision: 


= That the licence of Segal and Partners be restricted 
for a period of one month from filing any estates 
under the BIA 


m= That the licence of Todd Y. Sheriff be suspended 
for a period of 6 months; 


m= That the licence of Todd Y. Sheriff be, upon the 
expiration of the six month suspension, restricted 
thereafter to the filing and administration of 
corporate estates for a minimum of 18 months 
before the trustee can apply to appear before an 
Ad Hoc Oral Board to have the restriction lifted in 
total or in part and until such restriction is lifted; 


® That the Ad Hoc Oral Board referred to previously 
be tasked with assessing Todd Y. Sheriff's 
knowledge, competence and professional ethics in 
relation to the administration of personal 
insolvencies; 


m That within the next year, the trustee Todd Y. 
Sheriff successfully pass a business ethics course; 


m That Segal & Partners Inc. must restitute to the 
estate of Bruce Michael Grayson the sums of 
$168.00 and of $90.95 and provide satisfactory 
evidence to that effect to the Toronto Division 
Assistant Superintendent within 10 days. 


Superintendent’s Statement 
on Faxed and Electronic 
Proofs of Claim 


Recently the Office of the Superintendent of 
Bankruptcy has received a number of enquiries 
regarding the validity of Proofs of Claim filed with 

the trustee by fax and by a web-based mode of 
transmission that uses scanned images of signatures. 
The position of the OSB on these matters is 
summarized below. 


Proofs of Claim Sent By Fax 


Over the past number of years, facsimile transmission 
of documents has become a widely-accepted and 
efficient means of transmitting documents between 
parties, and questions of the validity of these 
documents have been largely resolved over time. The 
Federal Court, for example, acknowledges that the 
concept of the ‘original signature’ has over time 
evolved towards that of ‘handwritten’ signature which 
is sufficient to permit faxed affidavits and consents. 
Similarly, the OSB has accepted faxed assignment 
documents for several years. A safeguard exists in the 
fact that there is a signed and witnessed original 
retained by the sender, which can be produced for 
evidentiary purposes should the need arise. 


Subsection 108(2) of the Bankruptcy and Insolvency 
Act (BIA) specifically allows for electronically 
transmitted proofs of claim for the purposes of voting. 
Trustees have the ability to require additional proof 
from a creditor when necessary to help them decide 
whether to accept or reject a claim. In their 
professional capacity, trustees must weigh the risks 
associated with accepting any claim and demand the 
appropriate degree of proof. Clearly, the risks are 
lower when no dividends will be paid. 


The OSB is unaware of any current challenges to the 
acceptability of a document with a faxed signature, 
and has no particular concern with the judicious use of 
faxed proofs of claim. 
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Electronically Transmitted Proofs of Claim 
with Scanned Signatures 


Determining the validity of an electronically transmitted 
oroof of claim with scanned signatures is complicated 
by the fact that regulations for the Personal Information 
Protection and Electronic Documents Act (PIPEDA) 
have not as of this date been finalized, as well as by a 
lack of case law in this area. Section 46 of this federal 
statute states that the acceptable electronic equivalent 
of a document with a witnessed signature would 
contain ‘secure electronic signatures’. Until such time 
as regulations are in force to define the features ofa 
‘secure electronic signature’, it is not possible to 
categorically declare whether the scanned signatures 
on proofs of claim are in compliance with PIPEDA or 
not. However, given the content of the proposed 
regulations on this subject, it would appear highly 
unlikely that a scanned signature would satisfy the 
exigencies of section 46. 


The other salient difference is that there is no original 
signed and witnessed document in this situation. 
Trustees should be aware that they could be 
challenged by creditors, especially if dividends are 
being paid on the strength of proofs of claim with 
scanned signatures alone. Until such time as clear 
standards exist, trustees must be aware that there are 
risks involved in this practice, and that they could be 
held liable if another party can show it was prejudiced. 


Meanwhile, the OSB is continuing its efforts to remove 
any remaining impediments to the electronic 
transmission of documents between insolvency 
stakeholders. Earlier amendments to the BIA have 
done much to facilitate this already. Work is currently 
underway to identify any remaining hurdles, and 
wherever appropriate to remove them. In this way we 
will promote a modernized insolvency system and 
contribute to the Government’s broader agenda of 
connecting Canadians and encouraging innovation. 


OSB Newsletter 


If you have any questions or comments 
regarding this Newsletter or suggestions for 
future ones, please address them to the 
Newsletter Coordinator, Vivian Cousineau. 
She can be reached by regular mail at 
301 Elgin Street, 2°¢ Floor, Ottawa, Ontario, 
K2P 2NQ9, by phone at (613) 941-2694, by 
fax at (613) 946-9205 or by e-mail at 
cousineau.vivian@ic.gc.ca 
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Office of the Superintendent 
of Bankruptcy Canada 


Un organisme 
d'Industrie Canada 


An Agency of 
Industry Canada 


NOTE 


In the matter of the Professional Conduct 
of Todd Y. Sheriff, Trustee, and Segal & 
Partners Inc., Corporate Trustee 
summarized at pages 20 and 21 of this 
newsletter, please note the following. 


The Superintendent's decision is subject to 
a pending Application for judicial review 
and the enforcement of any penalty 
pursuant to the decision is stayed until the 
outcome of the judicial review is finally 
determined. 


Bureau du surintendant 
des faillites Canada 


Quant a la décision relative a la conduite 
professionnelle de Todd Y. Sheriff, syndic, 
et Segal & Partners Inc., personne morale 
agissant en qualité de syndic, résumée aux 
pages 20 et 21 du présent bulletin, veuillez 
noter ce qui suit. 


La décision du Surintendant fait I’ objet 
d’une demande de contréle judiciaire et _ 
l’application de la sanction relative a cette 
décision est suspendue jusqu’au jugement 
final sur cette demande de contréle 
judiciaire. 


Protecting the Protéger I’intégrité 
i¢l Integrity of the du systéme 
Insolvency System _d'insolvabilité 


Canada 
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Office of the Superintendent 
of Bankruptcy Canada 


An Agency of 
Industry Canada 


Un organisme 
d’Industrie Canada 


A Word from the 
Superintendent of Bankruptcy 


In the last issue of the OSB Newsletter, we included 
a short reader survey. Thank you to those who filled it 
out and sent it back to us. For those who did not have 
a chance to complete it, we would still like to hear 
from you and it’s never too late to send us your 
ratings and comments. All comments are useful and 
appreciated. Some suggestions are being addressed 
in this issue, namely a change of address form which 
is now placed at the very end of each issue in addition 
to the table of contents which you will always find on 
the first page. The section on caselaw Summaries has 
expanded. It is the most popular item according to 
survey results. 


Another request that keeps recurring in the surveys is 
to increase the frequency of the Newsletter. We will 
certainly try to do this. Our goal will be to go from 3 to 
5 iSSUeS a year. 


You will also find in this issue a complete analysis of 
the 2003 insolvency statistics which was prepared by 
our Economic Analysis Section. You will notice that 
after a short lull, file volumes increased by 6% in 2003. 
Several economic factors have surely contributed to 
this overall increase. Despite the fact that Canada is 
nowhere near the rate of insolvencies experienced by 
our neighbours south of the border, one must question 
the ability of consumers and, in turn, of companies to 
maintain the accelerated growth of consumer credit. 


The Chairman of our Management Advisory Board 
(MAB) has issued the first ever Chairman’s Report 
detailing some of the MAB’s activities since its inception 
in 1998. Generally the Report indicates the OSB 
progress of these past years. It reports the financial 
pressures that we face and notes the need, in the 
medium term, to re-examine the financial framework 
governing the OSB if the Office is to keep on fulfilling 
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its mandate and meet the expectations of numerous 
stakeholders. The Chairman’s Report can be found on 
the OSB’s Website at http://strategis.ic.gc.ca/epic/ 
internet/inbsf-osb.nsf/en/br01405e.html 


We are making good progress with e-filing and more 
and more trustees are taking advantage of it. Over 
40% of summary administrations are now being filed 
electronically. Development of Phase 2, which will 
allow the e-filing of Division II proposals (“consumer 
proposals”), is progressing well and should be 
launched before summer. 


We hope you will enjoy this issue and do not hesitate 
to send us your comments and suggestions for the 
Newsletter so we can better meet your expectations. 


ERRATUM 


In the last issue (2008-4), on the chart in the 


section “Oral Boards 2003” (page 7), the City of 
Edmonton should read Halifax. We apologize for 
the mistake. 
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There are 109 Bankruptcy Registrars 
throughout Canada. It is important to keep in mind 
that most Bankruptcy Registrars assume tasks 

in areas other than bankruptcy and insolvency. 


Three Registrars share the title of longest serving 
Registrars in Canada: M® Chantal Flammand 
and M® Luc Hinse of Quebec as well as M. Larry 
Ring, Q.C of Manitoba. The three 

were appointed in 1977. 


The breakdown of Registrars per province as 
well as the average years of service per 
province are as follows. 


Number of 
registrars 


Yin OF 0 
N.W.T. 4 
BC: 26 
Alta 
Man. a) 13 
Sask. 1 9g 
Ont. 
Que. 59 11 
N.B. 1 5 
N.S. 1 less than 1 
N.L. 1 4 
Alen | 


Province Average years* 


of service 


less than 1 


* As at October 2003 
*™ Yukon has recently appointed a Registrar 


The OSB Student Work 
Program 


The Program 


The OSB has, within its headquarters, developed a 
work program aimed at future professionals, with a 
focus on law students. The goal of this program is to 
recruit students, provide them with work experience 
during their studies with the possibility of offering 
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them positions within the OSB once their studies 

are completed. For those that will eventually end up 
undertaking careers in the private sector, the work 
program provides them with a better understanding of 
insolvency law and gives them a chance to become 
familiar with the OSB as a regulatory agency. 


The Work 


There is a wide range of tasks that the participating 
students can expect to encounter during their stay in 
the work program. 


At first, specific projects may be assigned to students 
in areas of debtor education, while some may start 
off by assisting in the day to day functions of 
administering the Professional Conduct Hearing 
Record Registry. 


After some experience is gained, students then move 
on to more advanced projects which may require them 
to look at insolvency files from which they extract data 
to do trend analysis. They also prepare the caselaw 
summaries for the OSB Newsletter. 


Once students have completed the bankruptcy and 
insolvency course (during their third year of law 
school), they do research projects and train new 
students. 


The Environment 


At the present time, there are 11 law students and 

1 translation student occupying positions within this 
work program. Each student brings his or her own 
qualities which provides for a mutually beneficial team 
oriented environment. The work program is also 
geared towards giving the students the appropriate 
training, whether it be from working closely with senior 
officers or attending conferences, which makes it a 
very worthwhile and challenging experience. 


How to apply 


Interested students must apply to FSWEP at 
www.jobs.ca The OSB Student Work Program 
Manager will use this program to get lists of eligible 
candidates when positions become available. This is 
also the database used by other federal government 
departments to recruit their students. 


Additional information can be obtained by e-mailing 
the OSB Student Work Program Manager, Vivian 
Cousineau, at cousineau.vivian@ic.gc.ca or by 
contacting her at 613-941-2694. 


FROM THE OSB’S ECONOMIC INFORMATION AND ANALYSIS GROUP 


Demographic profile of 
bankruptcy trustees in 
Canada 


In this article, we describe the changes in various 
demographic characteristics relating to Canadian 
trustees-in-bankruptcy over the last 12 years. The 
information’ presented in this article only deals with 
trustees who administered? one or more insolvency 
files under the BIA. However, if any licensed trustees 
have not administered any files during a given year, 
they have not been counted in the statistics presented 
in this article. Age, gender, field of study and workload 
are some of the characteristics discussed. 


In 1992, 642 trustees administered insolvency files in 
Canada. This annual figure peaked at 807 in 1998 and 
then gradually dropped to 749 in 2003. Between 1992 
and 2008, the percentage of women administering 
insolvency files increased from 8% to 14%. 


Ontario has the highest number of trustees in Canada. 
Between 1992 and 2008, Ontario’s share of licensed 
trustees rose from 38% to 41%. This increase was 
offset by a decline in the number of licensed trustees 
in Western Canada. 


During the last 12 years, the average age of trustees 
has increased by almost five years, from 45.4 in 1992 
to 50.2 in 2008. In comparison, the average age of 
Canadians increased by 2.6 years during the same 
period. It thus appears that the trustee community 
aged twice as fast as the general population during 
this period. On average, bankruptcy trustees in 
Canada are 59 years old when they stop practising 
after an average of 22 years in the profession. 


During the 1992-2003 period, the percentage of 
trustees whose main field of study was law remained 
steady at around 2%, while the percentage of 
trustees whose main training was in accounting or 
administration declined from 90% to 75%. This drop 
was offset by an increase in the number of trustees 
whose main field of study was other than law, 
accounting or business. 


In this 12-year period, the highest number of new 
trustee licences issued by the OSB in a year was 63 in 
1996. Since then, the number of new licences issued 
in a year gradually dropped to 35 in 2002 before 
climbing back to 48 in 2008. In 2001 and 2002, the 
number of licences that trustees did not renew was 


Number of trustees administering insolvency files, 
Canada, 1992-2003 
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Geographical breakdown of trustees, 
1992 and 2003 


1992 
Number 


2003 
Number % 


% 


Atlantic 40 6.2% 45 6.0% 
Quebec 205 27.4% 
Ontario 307 41.0% 
Manitoba/ 

Saskatchewan 


3G ee 20.070 


Alberta 70 9.8% 
British 

Columbia 84 11.2% 
Canada 749 


Average age of trustees and the general 
polulation, Canada, 1992-2003 
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1 All the statistics in this article come from the OSB's Impact database, 
except for the data on the average age of Canadians, which comes 
from Statistics Canada. 


* Trustees who opened or closed one or more insolvency files during the 
reference year. 


Number of new licences issued by the OSB and not 
renewed by the trustees, Canada, 1992-2003 


68 


Issued 


Not renewed 
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Annual average number of new files opened 
per trustee, Canada, 1992-2003 
179 


164 164 
161 163 159 


146 147 


1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 


higher than the number of new licences issued. This 
can be explained by the fact that 2002 was the year 
the OSB stopped providing free licence renewals for 
trustees aged 65 and over. Fortunately, this situation 


seems to have been only temporary and in 2003, there 


was again a higher number of new licences issued 
than licences not renewed. 


Over the last 12 years, the annual average number of 
new files opened per trustee increased by 30.4%, 
from 137 in 1992 to 179 in 2008. This increase was 
largely due to the result of an increase in the number 
of new summary files and non-corporate proposals. 
The average? number of new summary files opened 
per trustee rose from 139 in 1992 to 170 in 2008, 
while the average number of new non-corporate 
proposals rose from 7 in 1992 to 35 in 2008. In 
contrast, the average number of new non-corporate 
ordinary files and corporate files opened per trustee 
declined from 16 to 4 and from 8 to 7 respectively. 


° The average per file type corresponds to the total number of files 
opened for that type divided by the number of trustees who opened 
files of that type. We also have to note that, by using a different 


denominator to calculate the average for each file type, the sum of the 


four means cannot equal the average for the total number of files. 


* Bankruptcies and proposals filed by corporations. 


In conclusion, here are the main points of this 
demographic profile: 


The average age of trustees has increased by 
5 years over the last 12 years; this is twice as fast 
as the increase in the age of Canadians in general. 


The trustees’ primary training Is increasingly within a 
field other than law, accounting or business. 


The annual average number of new files opened by 
trustees has risen by slightly over 30% in the last 
12 years. However, this increase has been found 
mainly in new summary files and non-corporate 
proposals. 


Insolvency in Canada in 2003 


Overview 


In 2003, the number of new insolvency cases rose 
by 6.3%. This increase follows a drop of 1.0% in the 
previous year. In 2003, the number of consumer 
insolvencies rose by 7.8%, whereas the number of 
business insolvencies declined by 6.1%. 


Table 1: Insolvency in Canada, 2002-2003 


2002 2003 Change 
(%) 
Total 104, 7982" (11V.4ats 6.3% 
Consumers 93,439 100,745 7.8% 
Bankruptcies 78,232 84,251 TA% 
Proposals! 19;207, 16,494 8.5% 
Businesses 11,359 10,670 -6.1% 
Bankruptcies 9,472 8,844 -6.6% 
Proposals? 1,887 1,826 -3.2% 
Corporations 2,963 2,960 -0.1% 
Individual 
businesses? 8,396 7,710 -8.2% 


' Divisions | and Il consumer proposals. 


° Division | corporate proposals and Divisions | and II individual business 
proposals. 


3 The term “individual business” refers to unincorporated businesses, as 
opposed to corporations. 


The increase in consumer insolvency was undoubtedly 
owing to the rapid rise in the debt-to-income ratio* 
noted since early 2002. During the 1999-2001 period, 
this ratio hovered between 97% and 99% of the 
disposable income, before reaching 100% in the 
second quarter of 2002. Since then, the debt-equity 
ratio has risen steadily, reaching 106% in the third 
quarter of 2003. 


In 2008, the slowdown in economic activity, caused 
by different punctual events (SARS, mad cow, power 
outage) and the unprecedented increase in the exchange 
rate, had an impact on commercial insolvency. Not 

all branches of industry were affected in the same 
manner. Export-oriented businesses, businesses 
operating in the primary sector as well as businesses 
in the accommodation and food service sector have 
been particularly affected by the slowdown. 


Insolvency in Canada’s six major regions 
in 2003 


In 2008, British Columbia was the only region to post a 
drop (-2.0%) in the total number of insolvencies. The 
biggest increases were in the Atlantic (10.9%), Ontario 
(10.6%) and Manitoba/Saskatchewan (8.3%) regions. 
The total number of insolvencies per year rose by 
5.3% in Alberta and by 2.8% in Quebec. 


Reflecting the trend in the total number of insolvencies, 
consumer insolvency rose in every region except 
British Columbia in 2003. The number of consumer 
insolvencies per thousand population 18 years of age 
and over reached 4.1 this year, an increase of 0.3 over 
the previous year. This ratio was the highest in the 
Atlantic region at 4.7 and lowest in British Columbia 

at 3.2. 


On the other hand, business insolvency declined in 
every region, except Manitoba/Saskatchewan where 
it rose by 4.5%. It is also important to highlight the 
17.5% drop observed in Alberta, in the wake of the 
18.5% hike posted the previous year. 


Insolvency in Canada’s major economic 
sectors in 2003 


The number of business insolvencies rose in six of the 
eight main sectors of economic activity in Canada in 
2003. However, the drop in the service sector more 
than offset the growth in the six sectors where the 
level of insolvency increased. 


* Indebtedness is measured by the ratio of consumer and mortgage 
credit to personal disposable income. 


Table 2: Insolvency by region, 2003-2004 


2002 2003. Change 
(%) 
Atlantic 
Total 8,431 9,347 10.9% 
Consumer (rare 8,693 127% 
Business ewe 654 -8.8% 
Quebec 
Total 28,400 29,200 2.8% 
Consumer 25,482 26,341 3.4% 
Business 2,918 2,859 -2.0% 
Ontario 
Total 37,924 41,928 10.6% 
Consumer 34,467 38,5311 11.8% 
Business 3,457 O,007 -1.7% 
Manitoba/Saskatchewan 
Total 6,186 6,699 8.3% 
Consumer Soe 6,004 8.7% 
Business 665 695 4.5% 
Alberta 
Total sy Acle) 12 Ale eNews 
Consumer 9,543 105532 10.7% 
Business 2,202. 1,885 -17.4% 
British Columbia 
Total 12,062 11,824 -2.0% 
Consumer TOVFSO. 10,644 -0.8% 
Business ee er2 1,180 -11.4% 


Table 3: Insolvencies in Canada’s major 
economic sectors, 2002-2003 


Economic sectors 2002 2003 Change 
(%) 

Primary 512 617 20.5% 

Manufacturing 1,053 1,085 3.0% 

Construction 1,594 1,663 4.3% 

Transportation and 

communications 1,220 1,159 -5.0% 

Wholesale/ 

retail trade 2,302 Pee: 0.5% 

Finance, insurance 

and real estate 323 358 10.9% 

Services Sass) Po PVE -29.3% 

Accommodation 

and food/beverage 

services 1,190 1,238 4.0% 


Total 11,359 10,670 -6.1% 


The results in the services sector can be explained by 
domestic demand, bolstered by consumer spending 
that remained strong throughout the year. Moreover, 
this sector is one of the least affected by the 
exchange-rate fluctuations that were such a marked 
feature of Canada’s economic conditions in 2003. 


The 20.5% rise in bankruptcy in the primary sector 
was primarily the result of the single case of mad cow 
disease that totally paralyzed Canada’s beef exports. 
In fact, agriculture accounted for 62% of the rise in 
insolvency in the primary sector in 2008. 


Two phenomena might explain the 3% rise in 
insolvency in the manufacturing sector in 2008. First, 
the rise in the value of the Canadian dollar limited 
the exports. Second, the power outage in Ontario 

in August, which resulted in production stoppages 
lasting up to a week in Some companies, had a 
negative impact on revenues. 


In the accommodation and food/beverage services 
sector, insolvencies rose by 4.0% in 2008, after a 
sharp 20.1% decline in 2002. In 2008, two factors 
discouraged foreign tourists from coming to Canada: 
first, the SARS epidemic and second, the higher 
Canadian dollar, which made Canada a relatively 
more expensive destination, especially for our 
neighbours to the south. 


Conclusions 


In 2004, the overall economic climate should improve, 
as well as the labour market situation. Interest rates 
should remain at a low level, contributing to rapid 
growth in mortgage and consumer credit. For a third 
consecutive year, disposable income should increase 
at a slower rate than credit. Consequently, we should 
see an increase in the debt-to-income ratio in 2004. 
These factors should result in an increase in new 
personal insolvency filings for 2004, which could 
surpass the increase seen in 2003. Strong economic 
growth in the United States, anticipated for 2004, 
should soften the negative impact of an increase in the 
exchange rate on the Canadian GDP. Thus, export- 
oriented sectors should fare better in 2004 than in 
2003. If no punctual events affect the Canadian 
economy in 2004, we anticipate a decrease in new 
commercial insolvency filings. 


Insolvency Case Law 


Our surveys show that readers hold a particular 
interest for caselaw Summaries. Below are a few which 
we felt were worthwhile noting. If you have any 
decisions that you feel might be of interest to other 
readers, please submit them to the coordinator who 
will ensure that all the Summaries that are submitted 
will be written in both official languages. 


Of course, such Summaries are not substitutes for the 
actual decisions. 


in the Matter of the Proposal of 
Académie de golf Le Voltigeur 
Inc. and Primeau Proulx & 
Associés 


Conflict of interest ¢ Disqualification of the 
lawyer 


Superior Court of Quebec 
Honorable Jacques Dufresne 


Citation: [2003] J.Q. no. 3376(QL). 


Facts: The debtor (Académie de golf Le Voltigeur) 
filed a proposal in which the law firm representing 
the trustee acted as the debtor’s legal counsel 
helping to put together the proposal and was a 
creditor, and therefore, voted on the proposal in that 
capacity. Following the trustee’s decision to deny two 
creditors the right to vote on the proposal, they filed 
an application for review of the trustee’s decisions 
pursuant to section 108 of the Bankruptcy and 
Insolvency Act (BIA), and a motion requesting the 
disqualification of the trustee’s lawyers for conflict 

of interest. 


Issue: Were counsels for the trustee disqualified 
from representing the trustee before the Bankruptcy 
Superior Court? 


Decision: The court found that considering the 
circumstances of the case, it is difficult to conclude on 
the lawyers’ ability to represent the sole interest of the 
trustee for whom they appeared and therefore, 
allowed the declaration requesting disqualification. 


Discussion: According to section 3.06.07 of Quebec’s 
Code of Ethics of Advocates, a lawyer is in a conflict of 
interest where, in particular: 


3. He acts as the advocate of a syndic or of a 
liquidator, except as an advocate of a liquidator 
appointed under the Winding-up Act (R.S.Q., c. 
L-4), and represents the debtor, the company or 
the partnership that is winding up, a secured 
creditor or a creditor whose claim is contested/.../ 


In his analysis, Justice Dufresne concluded that the 
fact that the lawyers are both the debtor's and 
trustee’s counsel as well as creditors in the proposal 
gave rise to a reasonable apprehension of perceived 
conflict of interest, and therefore granted the motion. 


Stanislas Van Duyse and Druker & 
associés (Trustee) vs. Attorney 
General of Canada 


Debtor discharge 


Montreal Bankruptcy Court 
Registrar Pierre Pellerin 


Citation: Stanislas Van Duyse and Druker & associés 
vs. Attorney General of Canada [2003], n 500-1 1- 
018474-029. 


Facts: |n this case, the debtor filed an application for 
discharge but one of his creditors, Canada Revenue 
Agency (CRA), to whom he owed $47,642.34, 
opposed his discharge. The debtor, Mr. Van Duyse 
only had two creditors, CRA and Revenu Québec 

to whom he owed $59,765. Since the date of the 
assignment (June 2, 2002), the debtor paid into the 
estate a total of $22,535. It is Mr. Van Duyse’s fourth 
bankruptcy in less than 20 years. He had one in 1985, 
another in 1988 and one in 1996. 


Mr. Van Duyse is a physician and a member of the 
College des médecins du Québec since 1972. His 
annual income for 2003 was estimated at $193,933. 
From 1997 to 2001, Mr. Van Duyse’s gross income 
remained over $181,605, annually. 


Issue: Should Mr. Van Duyse be discharged of his 
fourth bankruptcy and if so under what conditions? 


Decision: Registrar Pellerin granted a conditional 
discharge requiring that the bankrupt pay $25,000 to 
the estate within three months of the order. It should be 
noted that the amound fixed for the discharge of the 


debtor combined with payments made to the estate, is 
equivalent to the debt owed to the opposing 
creditor CRA. 


Discussion: In his defense, the bankrupt argued 
that he was recovering from a depression and that an 
illness forced him to reduce his work pace. He also 
established a link between these elements and his 
separation from his wife, which occurred in 1994, 
followed by a divorce in 1996. Moreover, his new wife 
claimed to have suffered in 1999 a financial loss of 
$100,000 forcing Mr. Van Duyse to move out of his 
$3,200/month luxurious apartment in August 2002 . 


According to the Registrar, this is not an insolvency 
that was caused by a sudden decline in income. The 
debtor’s income for the past five years had remained 
relatively stable. He came to the conclusion that 

Mr. Van Duyse acted like a debtor whose priorities 
were misplaced. The Registrar also believed that he 
would risk trivializing the discharge process in these 
circumstances if he allowed the debtor to be 
discharged from his fourth bankruptcy without 
contributing substantially to the estate. 


In the Matter of the Bankruptcy of 
Parshan Sahota 


Fraudulent debt ¢ Non dischargeable debt 


Ontario Superior Court of Justice 
Honorable Justice Harriet E. Sachs 


Citation: Lifemax Natural Foods Ltd. (Trustee of) 
v. Sahota [2003] O.J. No. 5016 (QL). 


Facts: Lifemax Natural Foods Ltd, a company of which 
Mr. Sahota was the administrator and controlling mind, 
declared bankruptcy. Mr. Sahota transferred four stores 
belonging to Lifemax, to a “Numbered Company”. 

The transfer was made without consideration and no 
title was contractually transferred. The Numbered 
Company had sold two of the four stores for less than 
the market value without notifying Lifemax and without 
paying the sale proceeds to Lifemax. The other two 
stores were seized for failure to pay rent. The inventory 
of the four stores was sold as well. The Numbered 
Company did not inform Lifemax about its administration 
of the four stores. The proceeds of the sales of the two 
stores were used to pay back $100,000 to the Royal 
Bank in respect of a debt from another company 
controlled by Mr. Sahota. In 1998, the Court ordered 
Mr. Sahota to pay $100,000 as damages to the trustee 


of Lifemax on the grounds that Mr. Sahota had 
breached his fiduciary duties in misappropriating the 
property of Lifemax for his own benefit. Subsequently, 
Mr. Sahota made an assignment in bankruptcy. 


Issue: Was the debtor’s conduct, while acting in a 
fiduciary capacity, akin to fraud, embezzlement or breach 
of trust so that the debt arising from this conduct 
survives the debtor's discharge? 


Decision: Considering Mr. Sahota’s conduct, his 
debt falls under the provisions of paragraph 178 (1)(d) 
of the Bankruptcy and Insolvency Act (BIA), which 
states that an order of discharge does not release the 
bankrupt from any debt or liability arising out of fraud, 
embezzlement, misappropriation or defalcation while 
acting in a fiduciary capacity. 


Discussion: |n his defense, Mr. Sahota argued that 

in order for a debt to survive the discharge, there must 
be evidence that he benefited personally from the 
conduct. According to him, his conduct was open, 
subject to scrutiny, and all the proceeds from the sale 
went to a secured creditor. The debtor further argued 
that his conduct did not affect the interest of any other 
persons. 


In response to these arguments, Justice Sachs found 
that a direct personal benefit is not a necessary 
ingredient under paragraph 178(1)(d) of the BIA and 
that it was also well established in fact that Mr. Sahota 
had benefited indirectly from his conduct. Justice 
Sachs also states that the conduct was improper in two 
ways, the first being that Mr. Sahota failed to account 
for funds and property entrusted to a fiduciary, and the 
second being that it was conduct that involved an 
inappropriate dealing with trust property. Therefore, 
following Simone v. Daley ((1999), 43 O.R. (3d) 511), 
this conduct is clearly a breach of fiduciary duty. 


Bankruptcy of William Demare and 
Dawn Demare 


Statutory lien « Precedence of BIA over 
provincial legislation ¢ Setting off pre and 
post bankruptcy debts 


Court of Queen’s Bench of Manitoba 
Registrar Errick Harrison 


Citation: [2004] M.J. No. 40 


Facts: On February 20, 2008, the bankrupts made an 
assignment into bankruptcy. On February 27, 2008, 
Manitoba Family Services and Housing made a direct 
deposit to the bankrupts’ joint account at one of the 


branches of Westoba Credit Union Ltd. which was in 
an overdraft state prior to the said deposit. Westoba 
claimed to be a secured creditor over the deposited 
sums and consequently has priority by virtue of a 
statutory lien granted to all credit unions within 
Manitoba under section 44 of the Credit Union Act 
(CUA). To summarise, Westoba was claiming a lien on 
sums acquired by the debtor after their assignment. 


Issue: 
a) May a credit union offset a post-bankruptcy 
deposit against a pre-bankruptcy overdraft? 


b) Does the priority which Westoba is claiming in 
accordance with section 44 of the CUA take 
precedence over the scheme of distribution 
order pursuant to section 136 of the Bankruptcy 
and Insolvency Act (BIA)? 


c) Can the CUA lien provisions provide to Westoba 
or to other credit unions the status of “secured 
creditor” as defined in the BIA? 


Decision: Westoba Credit Union Ltd. may not offset the 
post-bankruptcy deposit against the pre-bankruptcy 
overdraft. Westoba has exercised a remedy in 
contravention of s. 69.3(1) of the BIA because the 
deposit was the property of the bankrupts which is 
divisible amongst their creditors in accordance with 
section 67 (1) c) of the BIA. Westoba is not a secured 
creditor and was ordered to pay the trustee in 
bankruptcy the sum of $307.06. 


Discussion: The registrar explained that one cannot 
Claim the existence of a statutory lien on property 
which did not exist at the time of the bankruptcy. The 
account in question had no positive balance at the 
time of bankruptcy, and as registrar Harrison explains 
a lien must be founded on real or personal property. 
The registrar indicated that a statutory lien with no 
property foundation at the time of the bankruptcy 
cannot come into effect by the deposit of monies by a 
third party into the bankrupt’s account after the date of 
the bankruptcy. The monies must be in the account of 
the debtor at the time of bankruptcy in order for the 
lender to invoke a statutory lien. 


Furthermore, the Registrar concluded that section 44 
of the CUA, which creates statutory liens for credit 
unions, did not provide Westoba the status of secured 
creditor as defined by the BIA. In fact, the Supreme 
Court of Canada stated in Husky Oil Operations Ltd. v. 
Canada [1995] 3 S.C.R. 453 that provinces cannot 
create priorities that change the distribution order 
pursuant to the BIA. As the federal law takes precedence 
over the provincial law. In bankruptcy, it is section 136 
of the BIA that determines the status and the priority of 


a Claim, not section 44 of the CUA. The priority of 
section 44 of the provincial law is incompatible with the 
priorities stated at paragraph 136(1) a) to j) of the BIA. 


The definition of secured creditor that must be noted is 
that of the BIA with regards to bankruptcy and not the 
definition of the provincial law. In fact, provinces 
cannot modify definitions that are issued in federal 
laws. Westoba does not qualify as a secured creditor 
under section 2 of the BIA. 


In the Matter of the Consumer 
Proposal of Toni Le 


Trust ¢ Property of the Debtor 


Registrar Laycock 
Judgment Rendered April 21, 2004 


Citation: [2004] A.J. No. 460 


Facts: Mr. Toni Le filed a consumer proposal on 
March 18", 2002. Mr. Le continued to make his 
monthly payments until August 19", 20038 when he 
made a voluntary assignment using a different trustee. 
At the time of the assignment, the trustee in the 
proposal still held a certain amount of money which 
had not yet been distributed to the creditors. A 
representative of Superintendent of Bankruptcy, as 
well as the trustee in the proposal made a joint 
application before Registrar Laycock for directions on 
how to handle the remaining funds in the proposal. 


Issue: (1) Were the sums held by the trustee in the 
proposal, the property of the debtor? If so, (2) Did 
these sums (held by the trustee for the creditors of the 
proposal) constitute a trust? 


Decision: The sums held by the trustee of the proposal 
remain the property of the debtor, but this sum 
constitutes a trust and could not be distributed to the 
creditors of the bankruptcy by virtue of paragraph 67(1) a) 
of the Bankruptcy and Insolvency Act (BIA). As a result, 
the trustee in the proposal could proceed with the 
distribution of the sums to the creditors of the proposal. 


Discussion: Registrar Laycock indicated that if the 
sums paid to the trustee in the proposal were the 
property of the debtor at the date of the bankruptcy 
then these sums became vested in the trustee in 
bankruptcy pursuant to section 71(2) of the BIA. The 
Registrar added that despite the fact that these sums 
were the property of the debtor, they could not be 
distributed amongst the bankruptcy creditors if these 
sums were being held in a trust pursuant to paragraph 
67(1) a) of the BIA. 


The Registrar first concluded that the sums held by the 
trustee in the proposal remained the property of the 
debtor by relying on Al/flex Co. (1962) 3 C.B.R. (N.S.) 
80 and Re J. LeBar Seafoods Inc. (1981) 38 C.B.R. 
(N.S.) 64. The Registrar noted that section 136(2) of 
the BIA does not convey a property interest from the 
debtor to the trustee, but is merely a scheme of 
distribution for the trustee to follow. 


Secondly, despite the fact the sums remained the 
property of the debtor, they could not be distributed to 
the creditors of the bankruptcy because the Registrar 
concluded that the sums that were being held 
constituted an implied trust, and should therefore, 

be distributed to the creditors in the proposal. 


Professional Conduct 
Matters 


In accordance with the Policy on Publicizing 
Professional Conduct Matters, we publish as 

they become available, Summaries of decisions on 
professional conduct. Of course, Such summaries 

are not substitutes for the actual decisions and those 
interested in learning more about the decisions in 

this area should consult the full text on our Web site 
(http://osb-bsf.gc.ca) under the heading “Trustees” and 
the sub-heading “Licensing and Professional Conduct”. 


Any questions regarding the publication of these 
decisions should be addressed to the Clerk of the 
Hearing Record Registry, Vivian Cousineau. She can 
be reached by regular mail at 301 Elgin Street, 

2™ Floor, Ottawa, Ontario, K2P 2N9, by phone at 
(613) 941-2694, by fax (613) 946-9205 or by e-mail 
at Cousineau.vivian@ic.gc.ca 


In The Matter of Eric Métivier 


Mr. Jean-Claude Demers, 
Delegate of the Superintendent 


Decision on the sanction dated 
January 28, 2004. 


The delegate of the Superintendent, Jean-Claude 
Demers, rendered his decision on the professional 
conduct of the trustee Eric Métivier. 


Having been seized of the agreement reached 
between the parties and considering that the trustee 
had not been involved in any prior professional 
conduct matters, the Superintendent’s delegate 


suspended the licence of the trustee, Eric Métivier, 
for the period of one (1) month, starting on March 15, 
2004. He also restricted the licence of Eric Métivier 
for a period of two (2) months, beginning after the 
suspension mentioned above, by limiting new filings 
only to cases where the debtor is an individual. 


James Gordon Touchie and 
J.G. Touchie & Associates Ltd 


Decision on the merits 


The Honourable Benjamin J. Greenberg, 
Delegate of the Superintendent 
January 30, 2004 


The Honourable Benjamin J. Greenberg, the 


Superintendent’s delegate, issued a decision determining 
the merits of allegations of wrongful doing with regards 
to the professional conduct of James Gordon Touchie, 


individual trustee, and J.G. Touchie & Associates Ltd, 
corporate trustee. 


The report of the Senior Analyst/Professional Conduct, 


Ann Speers, concerning the above mentioned, was 
sent to the Superintendent on November 6, 2001. 


The object of this decision was to judge the merits 
of the allegations against the trustees. There were 
3 types of allegations. 


The first type of allegation was based on the 
administration of Perfection Dairy Foods Limited 
and of McKay’s Diary Ltd. The trustees are criticized 
for not keeping the administrations of both files 
separate. 


The second type of allegation related to the 
consolidated trust account of the summary 
administration estates and the consolidated trust 
account of the consumer proposal files. The main 
focus was on bank reconciliation. 


The third type of allegation is based on the failure by 
the trustees to cooperate with representatives of the 
Office of the Superintendent of Bankruptcy during the 
investigation. 


The delegate found many of the allegations contained 
in the Senior Analyst’s report to be founded. The 
decision on the sanction(s) imposed on the trustees 
has yet to be rendered. 


In the Matter of the Disciplinary 
File of Trustee Jacques Roy 


Jurisdiction of the delegate to hear a motion 
on the constitutionality of sections 14.01, 
14.02 and 14.03 of the BIA 


The Honourable Lawrence A. Poitras, 
Delegate of the Superintendent 
December 10, 2003 


Facts: The trustee Jacques Roy, by motion filed on 
November 11, 2008, asked the delegate to declare 
inoperative sections 14.01, 14.02 and 14.03 of the 
Bankruptcy and Insolvency Act (BIA) with regards to 
the trustee and as consequence, that a stay of 
proceedings be ordered. More specifically, the trustee 
argued that these sections of the BIA provide no 
structural safeguards in order to ensure a fair and 
impartial trial, this being contrary to the principles of 
fundamental justice. 


Issue: Does the Delegate have jurisdiction to 

determine the compatibility of sections 14.01, 14.02 
and 14.03 of the BIA with the Canaaian Charter of Rights 
and Freedoms and with the Canadian Bill of Rights? 


Decision: Motion of the Senior Analyst dismissed. The 
Delegate of the Superintendent, as a member of an 
administrative tribunal, is implicitly authorized by the 
Act to decide questions of law which are addressed to 
him, and therefore, has jurisdiction to hear the 
trustee’s motion. 


Discussion: In his decision, the delegate referred to 
the recent unanimous decision of the Supreme Court 
(Nova Scotia (Workers’ Compensation Board) v. 
Martin [2003] S.C.J. No.54), which established a new 
approach in determining an administrative tribunal’s 
power to examine the compatibility of legislative 
provisions with the Charter. 


According to the decision rendered by Justice 
Gonthier in the case of Martin, the court must first 
verify if the administrative tribunal has an explicit or 
implied jurisdiction to decide questions of law arising 
from the challenged provisions. The explicit jurisdiction 
must be found in the dispositions of the act granting 
authority. The implied jurisdiction must stem from an 
analysis of the entire act. 


Secondly, if it is concluded that the administrative 
tribunal has satisfied the criteria regarding jurisdiction, 


then a presumption will be made indicating that it also 
has jurisdiction to decide over constitutional questions. 


In addition, a decision emanating from an administrative 
tribunal regarding charter questions is subject to 
judicial review to which the standard of review is 
correctness. A general declaration of inoperability 
made by an administrative tribunal does not bind other 
decision makers who latter address similar issues 
within or outside the context of this administrative 
tribunal. Only when a court of justice gives a formal 
declaration of inoperability can a statutory disposition 
be considered inoperable in its general application. 


Based on this analysis, the delegate came to the 
conclusion that he has implicit jurisdiction to hear the 
trustee’s motion. 


In the Matter of the Disciplinary 
File of Trustee Jacques Roy 


Constitutionality of sections 14.01, 14.02 and 
14.03 of the BIA 


Decision of the Honourable Lawrence A. 
Poitras, Delegate of the Superintendent 
February 16, 2004 


Facts: The trustee, Jacques Roy, filed a motion 
seeking to declare inoperative sections 14.01, 14.02 
and 14.03 of the Bankruptcy and Insolvency Act (BIA) 
and to quash pending proceedings. The delegate 
made a preliminary decision confirming his jurisdiction 
to hear this motion. 


Issue: Are there sufficient reasons to declare 
inoperative sections 14.01, 14.02 and 14.03 of the BIA? 


Decision: The motion to declare inoperative sections 
14.01, 14.02 and 14.03 of the BIA is dismissed and 
the case will be heard on its merits. 


Discussion: The contract does not support the 
argument that the delegate can be removed and/or 
does not enjoy sufficient financial security. It mentions 
that the agreement can be terminated and the delegate 
dismissed, but only for just cause and not at the 
pleasure of the executive. 


As to the argument about the delegate’s impartiality, it 
was raised after the deceased delegate, Mr. Francois 
Rioux, rendered a decision in which he gave permission 
to a third party to be heard. The delegate did not 
support this argument since Mr. Rioux gave the 


opportunity to the parties to oppose the testimony of 
the third party at the hearing, allowing the procedural 
fairness to be met. 


The trustee argues that the addition of the principle in 
the legislation, under which the Superintendent can 
impose disciplinary measures even after the trustee’s 
discharge, does not apply to files that were closed 
prior to the effective date of this new legislation. 
Despite the non-retroactivity of the new legislation, 
the delegate came to the conclusion that the old 
section of the act implicitly states that a trustee is not 
discharged of the disciplinary measures which the 
Superintendent can possibly impose to him under 
subsection 14.01 (1) of the BIA. 


The trustee argues that the requirement of having to 
pay back an amount to the estate, imposed under 
section 14.01 of the BIA, is really used to indemnify the 
Superintendent and not the bankruptcy estate. The 
delegate rejects this argument after reviewing the 
terms of the BIA in English and French. 


in the Matter of Professional 
Discipline Proceedings Under the 
Bankruptcy and Insolvency Act 
Respecting Sam Lévy & Associés 
Inc., a Corporate Licenced 
Trustee, and Sam Lévy, an 
Individual Licensed Trustee 


Jurisdiction of the delegate to hear a motion 
on the constitutionality of sections 14.01, 
14.02 and 14.03 of the BIA 


Decision rendered by the Honourable Fred 
Kaufman Q.C., 

Delegate of the Superintendent of Bankruptcy 
December 4, 2003 


Facts: On the day that hearings in the matter were to 
be commenced, the counsel for the trustees produced 
a motion, without notice, to declare sections 14.01, 
14.02 and 14.03 of the Bankruptcy and Insolvency Act 
(BIA) inoperable, and that a stay of proceedings be 
declared. After hearing the trustees’ arguments as to 
his jurisdiction, the delegate adjourned and rescheduled 
the hearing. When the hearing was resumed, counsel 
for the Senior Analyst argued that the delegate did not 
have jurisdiction to entertain the motion of the trustee, 
nor rule on the contents. 


1 


12 


Issue: Does the delegate have jurisdiction to hear and 
decide the motion regarding the constitutionality of 
sections 14.01, 14.02 and 14.03 of the BIA? 


Decision: The delegate dismissed the Senior 
Analyst’s motion since he is impliedly authorized to 
decide questions of law. The next step would be to 
hear the motion on the merits. 


Discussion: The trustee stated that the key case in 
deciding whether or not he has jurisdiction is the 
recent unanimous decision of the Supreme Court of 
Canada in Martin (see summary of Jacques Roy). By 
restating the motives of this decision, the delegate 
undertook a comparison of the regime of the Nova 
Scotia Worker’s Compensation Act with the regime of 
the BIA. Despite some differences, he concluded that 
the judgement on Martin is sufficiently broad to cover 
hearings held by the Superintendent or his delegate in 
virtue of sections 14.01, 14.02 and 14.03 of the BIA. 
The tribunal convened, which is an administrative 
tribunal, is impliedly authorized to decide questions of 
law, and is therefore competent to hear the trustee’s 
motion. 


In addition, he adds that section 14.02(5) of the BIA 
provides the safeguard that if he was to err in his 
present decision or future decisions, those could be 
revised by the Federal Court. 


In The Matter of the Professional 
Discipline Proceedings Pursuant 
to the Bankruptcy and Insolvency 
Act Respecting Sam Lévy & 
Associés Inc., A Corporate 
Licensed Trustee, and Sam Lévy, 
an Individual Licensed Trustee 


Constitutionality of sections 14.01, 14.02 and 
14.03 of the BIA 


Decision rendered by the Honorable Fred 
Kaufman, 

Delegate of the Superintendent of Bankruptcy 
December 19, 2003 


Facts: The respondents (Sam Lévy & Associés Inc.) 
brought an application to declare articles 14.01, 14.02 
et 14.03 of the Bankruptcy and Insolvency Act (BIA) 
inoperative and to quash ongoing proceedings. The 
respondents claimed apprehension of bias by arguing 
that the Superintendent of Bankruptcy "may" combine 


his investigator, plaintiff and judge functions. From the 
point of view of the senior analyst, it is necessary to 
focus on what happens in practice, rather then resolve 
the issue in the abstract. 


Issue: Given the dual capacity of the Superintendent 
of Bankruptcy or the selection process of his delegate, 
is there a reasonable apprehension of bias? 


Decision: The application was rejected. The trustees 
did not prove that there was a reasonable 
apprehension of bias. 


Discussion: Although it is true to affirm that the 
superintendent cumulates the functions of investigator, 
prosecutor and judge, it is nevertheless necessary 

to clarify the clauses of the law from the practical 
situation. Upon reading the contract of delegation, 
judge Kaufman concludes that the agreement may be 
terminated and the delegate dismissed, but only for 
valid reasons. The contract of judge Kaufman thus 
present certain safeguard elements owing to the fact 
that the contract cannot be terminated by the simple 
liking of the superintendent. 


Here are a few statistics on professional 
conduct that we thought might be of 
interest to our readers: 


Number of files 


Number of files 


sent to the : 
Year Superintendent pitt alin 
Reems been rendered 
purposes 


1993 
1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 

2002 
2003 
2004 
Total 
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There are currently 14 files before the Superintendent 
or his delegates. 
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Message from the Su perintendent way to the needs of stakeholders as well as to the demands 


of the marketplace. To continue meeting this challenge, 
Being Accountable the OSB will undertake to improve further its program 
management, evaluation framework, and to implement a 
broader management accountability framework. This is 
consistent with the direction of the federal government at 
large. Additionally, and like many other organizations, we 
must address the demands for faster recruitment, training 
and development as we prepare for the anticipated loss of 
talent through retirement over the next five years. 


As the new Superintendent of 
Bankruptcy, | am delighted, by way 
of this Newsletter, to share with you 
some of the priorities of the Office of 
the Superintendent of Bankruptcy 
(OSB), and the direction that the 


organization will be pursuing in the 
upcoming years. The OSB is committed to the delivery of an effective service 


that protects the public interest within our mandate and 
that is responsive to Canadians and to stakeholders. It 
will also go on providing its services in a professional, 
open, impartial, and fair manner. 


The clear priority and accountability for the OSB this year 
is to successfully implement the new legislative reforms 
and to reduce paper burden, all of which involves 
updating and changing information systems, Regulations, 


OSB Directives, and requires providing additional training Over the years, the OSB has delivered its mandate 
for our staff. Furthermore, we will be preparing and effectively with dedicated and knowledgeable staff, and 
disseminating information to all stakeholders concerning I am very proud to be able to lead this organization over 
the upcoming changes. the coming years. 

The main and ongoing challenge for any regulatory body Yours, 


is to ensure that the regulator administers its regulatory 
framework in an efficient, effective and fair manner, and that 
the regulator remains current and can respond in a timely 


James Callon 
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Legislative and Regulatory Affairs 


Legislative and Regulatory 
Reform — Update 


In June 2005, the Honourable David L. Emerson, 
Minister of Industry, and the Honourable Joe Fontana, 
Minister of Labour and Housing, announced that the 
Government of Canada had introduced a comprehensive 
insolvency reform package in Parliament to modernize 
the Bankruptcy and Insolvency Act (BIA) and the Companies’ 
Creditors Arrangement Act (CCAA), as well as to create 
the legislative framework for the Wage Earner Protection 
Program (WEPP). In fact, extensive consultations with 
stakeholders showed a broad consensus that reforms 
were needed to ensure that Canada’s insolvency system 
better responds to the needs of business, consumers and 
investors. The legislative reform package was tabled in 
the House of Commons on June 3, 2005, as Bill C-55, An 
Act to establish the Wage Earner Protection Program Act, to 
amend the Bankruptcy and Insolvency Act and the Companies’ 
Creditors Arrangement Act and to make consequential 
amendments to other Acts. The Bill received Royal Assent 
on November 25, 2005, thereby becoming Chapter 47 
of the Statutes of Canada, 2005 (Chapter 47). Canada’s 
new government signalled the need for certain technical 
amendments to be made to Chapter 47 before it could 
be brought into force. These technical amendments were 
contained in Bill C-62, An Act to amend the Bankruptcy and 
Insolvency Act, the Companies’ Creditors Arrangement Act, 
the Wage Earner Protection Program Act and chapter 47 of 
the Statutes of Canada, 2005 (Bill C-62). 


Bill C-62 was introduced in the House of Commons on 
June 12, 2007, by the Honourable Jean-Pierre Blackburn, 
Minister of Labour. The Bill passed all three readings in 
the House of Commons on June 13 and 14, 2007, and 
received first reading in the Senate on June 14, 2007. 
Parliament was prorogued in September 2007, thereby 
ending the session of Parliament. All government bills 
that had not received Royal Assent prior to prorogation 
died on the order paper. 


The Bankruptcy Reform package was reintroduced in the 
new session of Parliament as Bill C-12, An Act to amend 
the Bankruptcy and Insolvency Act, the Companies’ Creditors 
Arrangement Act, the Wage Earner Protection Program Act 
and chapter 47 of the Statutes of Canada, 2005,-on Thursday, 
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October 25, 2007, on a motion that was approved by all 
parties. The Bill passed all three readings in the House of 
Commons on October 29, 2007, received first reading 
in the Senate on October 30, 2007, second reading on 
November 15, 2007, third reading on December 13, 
2007 and received Royal Assent on December 14, 2007, 
thereby becoming Chapter 36 of the Statutes of Canada, 
2007 (Chapter 36). 


In the meantime, the Office of the Superintendent of 
Bankruptcy has begun to assess the regulatory changes 
needed to give effect to the new requirements of the BIA 
and CCAA under Chapter 47 and Chapter 36. The OSB 
is also making modifications to its information systems 
to ensure compliance with the legislative and regulatory 
amendments. These modifications are to be implemented 
on the day that the amendments to the legislation and 
regulation come into force. 


ogramAct(WEPPA) 
come into force. 
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Debtor Compliance 


Working together to Support the 
Integrity of the Insolvency System 


A recent case from the Eastern Region demonstrates 
how cooperative actions involving the Office of the 
Superintendent of Bankruptcy (OSB), creditors, and the 
trustee community can generate positive results. Referred 
to the Debtor Compliance team as part of the national 
systemic issue of personal income tax debts, the Torraville 
estate involved: 


= A physician whose personal income tax debt 
exceeded $1.7 million; 

= the tax debt related to tax years 1993 through 
2004; and 

= the debtor had significant surplus income. 


Actions taken by the Debtor Compliance team included: 


= the Official Receiver’s examination identified 
significant concerns with respect to the debtor's 
conduct; 

= the Official Receiver’s report pursuant to subsection 
161(2) of the BIA made specific recommendations 
as to the appropriate terms of discharge; 

= the OSB formally objected to the debtor’s discharge 
in conjunction with both the trustee and the Canada 
Revenue Agency (CRA); and 

= the OSB attended the debtor’s discharge hearing and 
made representations to the court in conjunction 
with both the trustee and the CRA. 


Highlights of the terms of discharge issued by the court 
include: 


= the debtor's discharge was suspended for a period 
of 60 months; 

= the debtors discharge was made conditional 
upon payment of $150,000 by way of 60 monthly 
payments of $2,500; 

= the terms of discharge addressed the interests 
of both unsecured creditors and CRA’s secured 
claims; and 


= the discharge order was crafted in a manner 
that will allow the trustee to deal with potential 
fluctuations in the income of the debtor during the 
life of the order. 


Effective communication and cooperative effort on the 
part of the various stakeholders was, in this case, a critical 
success factor. 


Criminal Investigations Unit 


Convincing results of a deterrent 
effect 


The year 2007 was a very productive one for the Criminal 
Investigations Unit (CIU) in Montréal. Prosecutors from 
the Public Prosecution Service of Canada succeeded in 
handling all the cases turned over to them by our CIU 
investigators. 


Over 60 debtors were indicted in 2007 on a total of 799 
charges under the Criminal Code and/or the Bankruptcy 
and Insolvency Act. These debtors joined the group of 42 
others who have undergone legal proceedings since the 
CIU was set up. 


To date, 49 debtors have been found guilty and have 
received a prison term ranging from 6 to 18 months, 
a conditional sentence from 15 to 24 months, or a 
repayment order for up to $25,000. In most of these 
cases, the sentences also included probation orders of up 
to three years, starting from the end of the sentencing 
period, and up to 240 hours of community service. 


The charges were filed under various sections of the 
Bankruptcy and Insolvency Act covering offences such 
as fraudulent disposition of property before filing for 
bankruptcy, fraudulent transfer of property, obtaining 
credit by means of false representation, and failure to 
disclose and assign all the bankrupt’s property to the 
trustee. Charges were also filed under sections of the 
Criminal Code covering such crimes as fraud, scams, 
criminal conspiracy and obtaining credit under false 


pretences. 


At this time, the CIU has about 50 cases under way or 
pending. Its operations have recently been bolstered by 
the addition of a new investigator who joined the CIU in 
October 2007. Also, early in January 2008, in partnership 
with the RCMP, one of their investigators was assigned 
to the CIU in order to assist the OSB and to acquire 
experience in bankruptcy investigation. 


Trustee Compliance 


Practice Reviews and Requests 
for Bank Confirmation 


Introduction 


The Bankruptcy and Insolvency Act (BIA) imposes a 
statutory duty on the Superintendent of Bankruptcy to 
supervise the administration of all estates. 


One aspect of the administration of estates is the 
compliance of trustees with the Act, Rules, Directives, 
Insolvency Circulars, Policy Statements and other 
applicable Acts and Regulations. 


The goals of the OSB in assessing compliance of trustees 
are: 


to accomplish the legal mandate of the OSB; 
to prevent non-compliance; 

to detect non-compliance; and 

to deter non-compliance. 


To achieve these goals, the OSB undertakes a number 
of approaches and/or actions. In the past, the 
Superintendent used the Monitoring and Audit Programs 
to assess compliance. Currently, one of the key activities 
undertaken by the OSB is the Practice Review. 


What is a Practice Review? 


A Practice Review (PR) is an examination of an individual 
trustee’s administration in one, all, or any combination of 
the following areas: Banking, Internal Control, Realization 
of Assets, Propriety of Costs, General Administration of 
Estates, Aging of Files, Acting as a Receiver, and Other, 
for any issue not previously defined. 


Following the examination, the OSB and the trustee agree 
to an improvement plan to address any of the deficiencies 
identified in the PR. This step ensures compliance with 
the Act, Rules, Directives, Insolvency Circulars, Policy 
Statements and other applicable Acts and Regulations. 


Highlights of the Practice Review process: 


= A PR is undertaken on individual trustees, not on 
corporate licences. 

= There is no limit to the number of PRs that may be 
undertaken on any given trustee. 

= There is no limit to the number of estates selected 
for review. 

= The selection method of the estates can be random, 
specific or a combination of the two. 

= A report is prepared on the findings of the PR and 
provided to the trustee. 

= The trustee is required to produce a formalized 
improvement plan that must be approved by the 
OSB after each PR. 


Bank Confirmations 


Each year, all trustees file an Annual Banking Report 
with the OSB pursuant to Directive 5R2 — Estate Funds 
and Banking. Part of this submission is the inclusion 
of Schedule 1 — Request for Bank Confirmation. The 
confirmation of estate trust fund balances is an important 
tool to determine compliance with the BIA and to detect 
and deter potential defalcation. 


What is a Banking Review? 


A Banking Review is a careful and systematic review of 
documents related exclusively to the banking functions 
and estate account balances in a trustee’s practice. 
The review provides an assessment of the trustee’s 
administration of estate trust bank accounts. A Banking 
Review can be undertaken as a stand-alone process or as 
part of a Practice Review. The OSB requests that trustees 
submit specific documents for review either electronically, 
by mail, or by another method. 


Up until now, the OSB has been exercising Bank 
Confirmations on an ad hoc basis; however, this policy 
has recently come under review. Consequently, the OSB 
will now ask trustees to provide confirmation of trust 
account balances during a Banking Review or Practice 
Review on those accounts selected for review. 


When conducting a Banking Review or Practice Review, 
the OSB will ask trustees to request, from the financial 
institution that holds the selected accounts, an original 
letter of verification of funds as at a certain date. Financial 
institutions should forward the letter directly to the OSB 
analyst who is completing the review. 


This process does not preclude the OSB from exercising 
its powers as they are outlined in section 6(2) of the BIA. 
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Regional Initiative 


News from the Eastern Region 


Creditors Expert Panel 


The Office of the Superintendent of Bankruptcy (OSB) 
launched an initiative consisting of regular meetings of a 
group of experts involved with the bankruptcy process. 
This Creditors Expert Panel, whose members work in 
the area of credit and insolvency, is mandated to advise 
the OSB with regard to its debtor compliance strategy. 
Specifically, its mandate is to discuss ways to check 
abuses and to analyze the trends, attitudes and behaviour 
of debtors who are likely to undermine the integrity of 
the Canadian insolvency system. 


The first meeting of the Creditors Expert Panel was held 
in Montréal on October 25, 2007. One of the objectives 
was to hear members’ opinions with regard to the national 
and regional systemic issues that had been identified in 
the context of the OSB debtor compliance strategy. Other 
discussions were also held in order to learn the panel’s 
view on ways to control abuse and about the effectiveness 
of decisions rendered by the courts in the area of debtor 
discharge. Finally, the OSB opened a discussion with the 
Creditors Panel on the issues resulting from the revision 
of the directive on trustee verification of the debtor’s 
statement of affairs. 


There were approximately 20 participants at the meeting, 
including representatives of the OSB. After hearing the 


statistics on repetitive bankruptcies, and learning about 
OSB action in the context of the Debtor Compliance 
Program and various interventions before the courts by 
the OSB Criminal Investigations Unit, the members of the 
Creditors Expert Panel were in a position to share some 
interesting ideas and make relevant suggestions. 


This meeting was originally aimed at gathering suggestions 
and viewpoints to enable the OSB to better understand 
the expectations of creditors with respect to the services 
and programs provided by the OSB. It was also intended 
to identify how to get creditors and other stakeholders 
more involved in the insolvency process. In fact, the OSB 
believes that creating solid links with these stakeholders 
will serve to increase public confidence in the Canadian 
insolvency system. 


This is intended to be a dynamic and ongoing initiative 
such that desired improvements will be brought forward 
and reassessed by the Creditors Expert Panel in the years 
to come. Another meeting will be held in Montréal during 
the fall, and others will follow. 


Finally, while this initiative is taking place in the Eastern 
Region, the OSB is envisaging similar meetings in the 
Ontario and Western regions. This will provide for a 
better understanding of creditors’ concerns on a national 
level, as well as for identifying any regional disparities 
that may exist. 


Socio-Economic Analysis 


The evolution of the repeater rate 
in Canada 


The Economic Analysis Group of the Office of the 
Superintendent of Bankruptcy recently conducted 
research aimed at explaining the increase in the 
insolvency repeater rate’ in Canada. This rate rose from 
8.8% in 1990? to 17.2% in 2006 (Figure 1). Among the 
factors that might explain this hike are the increase in 
the pool of individuals who have filed a bankruptcy or 
proposal file; the limited access to affordable credit for 
individuals who have previously declared insolvency; and 
the ineffectiveness of counselling sessions. The decreased 
stigmatism attached to insolvency might possibly be 
included among the explanations. In the context of this 
article, we will present the preliminary results related to 
estimating the pool of individuals who have already filed 
at least one insolvency file. 


The pool composed of individuals with a first insolvency 
file isa dynamic concept. While each year sees the addition 
of people who have made a first insolvency filing, we must 


Figure 1: Repeater rate, Canada, 1990-2006 


also take into account that a certain proportion of the 
population of the pool has died and should be removed. 
By estimating the volume of filings by individuals for the 
period 1966 to 1989°, we were able to establish that, in 
1990, the size of the pool of individuals who had filed at 
least one insolvency file was about 446,000 (Figure 2). In 
2006, that total had reached 1,680,000. In other words, 
close to 6.4% of the Canadian population aged 15 and 
over in 2006 had already had recourse to the insolvency 
system at some point in their lives. 


Figure 3 shows the proportion of repeaters in relation 
to the pool of individuals having had recourse to the 
insolvency system at least once. Like the repeater rate 
presented in Figure 1, the proportion of repeaters is 
also following an upward trend. In 1990, the number of 
repeaters was equivalent to 1.0% of the pool. In 1991, 
a recession year, this value reached a peak of 1.3%, and 
then decreased to 0.8% in 1994. In 2006, the number of 
repeaters having filed for insolvency represented 1.1% of 
the pool. 
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1 The repeater rate refers to the proportion of individuals who are filing for insolvency for the second time or more, compared with the total volume 


of filings by individuals over the course of a year. 


2 Information regarding previous insolvency events is only available from 1990 onward. 


3 The various sources of OSB data are relatively incomplete prior to 1990 and do not contain any information on the volume of filings for the years 


preceding 1966. Hence, the need for estimates for this period. 


True, there is an increase in the number of repeaters. individuals who have had recourse to the insolvency 


However, this is occurring at a rate that is only slightly system. Consequently, additional analyses will be 
faster than the growth of the pool. Therefore, we cannot required in order to determine whether the other factors 
conclude that the growing number of repeaters can mentioned in the introduction may be contributing to 
be explained solely by the increase in the number of this increase. 


Figure 2: Size of the pool of debtors having filed for insolvency with the OSB, Canada, 1990-2006 
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In the matter of Sidney Charles 
Schiff and Schiff & Associates 
Ltd. (Ontario) 


Decision under Subsection 13.2(5) of 
the BIA 


James Callon, Superintendent of 
Bankruptcy 


July 18, 2008 


Facts: On March 31, 2008, the Senior Analyst of the 
Office of the Superintendent of Bankruptcy submitted 
a report setting out the Trustee’s failure to comply with 
Paragraphs 30(c), 45(a) and Section 46 of Directive 13 
— Trustee Licensing, as well as Subsection 13.2(2) of 
the Bankruptcy and Insolvency Act (BIA). A notice of the 
proposed decision to cancel the Trustee’s individual and 
corporate trustee licences under Paragraph 13.2(5)(b) of 
the Bankruptcy and Insolvency Act was sent to the Trustee 
by the Superintendent on June 9, 2008, in accordance 
with Subsection 13.2(6) of the BIA. The Trustee did not 
reply to the Superintendent before July 10, 2008, as was 
requested in the notice of the proposed decision. 


Decision: In accordance with the powers conferred on 
him by Subsections 13.2(5) and 14.01(1) of the BIA, the 
Superintendent orders that the licences of Mr. Sidney 
Charles Schiff (Gndividual) and Schiff ©& Associates 
Ltd. (corporate) be cancelled ten days after the date of 
this order. 


In the matter of the professional 
conduct of Jacques Roy (Quebec) 


The Honourable Lawrence Poitras, 
Delegate of the Superintendent of 
Bankruptcy 


April 1, 2008 


Facts: Two decisions regarding, respectively, the liability 
of the Trustee (December 3, 2004) and the sanction 
(January 31, 2005) were issued by the Delegate of the 
Superintendent of Bankruptcy. These decisions were the 
subject of applications by the Trustee (file T-360-05) and 
by the principal analyst (file T-402-05) for judicial review 
by the Federal Court. The Federal Court dismissed the 
one-week suspension imposed on the Trustee and 
referred the matter (file T-360-05) back to the Delegate 
of the Superintendent of Bankruptcy for a new decision 
on the sanction in accordance with Section 14.01 of the 
Bankruptcy and Insolvency Act. The Court also allowed the 
analyst’s application for judicial review (file T-402-05) 
with respect to certain defaults, and dismissed it with 
respect to others. An appeal and a cross-appeal were 
filed with the Court of Appeal against this decision 
(file A-679-05). 


The Court of Appeal ordered a new hearing with respect 
to six defaults initially dismissed. The matter was referred 
back to the Delegate of the Superintendent in order to 
determine whether the evidence justified the conclusion 
that the Trustee was guilty of the alleged defaults. The 
Trustee intends to contest his liability with respect to 
these six defaults. 


Decision: The Delegate orders, in accordance with the 
agreement entered into by the parties, that the licence of 
Trustee Jacques Roy be suspended for a period of 10 days 
beginning on May 1, 2008, during which period he may 
not act as a trustee, nor accept any mandate under the 
Act, neither personally, nor in the name of a corporate 
trustee. Unless he conforms to this order, the Trustee 
shall be deemed to not have complied with one of the 
conditions of his licence within the meaning of Paragraph 
13.2(5)(b) of the Act. 


In the matter of the professional 
conduct of Claude Lacroix, Pierre 
Martin, Raymond Chabot Inc. 
(Quebec) 


The Honourable Roger Tassé, Delegate of 
the Superintendent of Bankruptcy 


December 13, 2007 


Facts: Trustee Claude Lacroix’s licence is expired since 
December 31, 2004. Pierre Martin holds an individual 
trustee licence for Quebec. Raymond Chabot Inc. holds 
a corporate trustee licence for Quebec and Ontario and 
manages an office in Chicoutimi. 


A Senior Analyst of the Office of the Superintendent of 
Bankruptcy has submitted a report to the Superintendent 
setting out violations to the rules of professional conduct 
by the Trustees named above. The Trustees do not admit 
the facts of which they are accused, which date back to 
1992 and 1995. Because of the various proceedings that 
have followed, the honorariums and disbursements of the 
Trustees have not as yet been submitted to the tribunal 
for taxation. 


The Trustees and the Senior Analyst have jointly presented 
to the Delegate a draft decision. There was no hearing on 
the matter. 


Decision: In accordance with the agreement reached 
by the parties, the Delegate orders a series of measures, 
including the following: 


1) that the fees of $16,520 paid by the assets of 
the bankruptcy of 2750-4513 Québec Inc. be 
reimbursed, in the amount of $10,815 by the assets 
of the bankruptcy of Construction Houde & Gagné 
Inc., and in the amount of $5,705 by the assets of 
the bankruptcy of Les Gites du Fjord Inc., to the 
assets of the bankruptcy of 2750-4513 Québec 
Inc., by December 16, 2007, at the latest; 


2) that, subject to further taxation, Trustee Raymond 
Chabot Inc. reimburse honorarium advances 
totalling $38,186 to the assets of the bankruptcy 
of 2750-4513 Québec Inc. by December 16, 2007, 
at the latest; 
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that in the event that Claude Lacroix would want 
to reactivate his trustee licence, that could not be 
done before a period of four (4) months starting 
from the date of signature of this order; 


ae 


4) that the licence of Trustee Pierre Martin be 
suspended for a period of four (4) weeks, starting 
from December 16, 2007, during which he can 
neither act as a trustee nor accept any mandate 
under the Act, neither in his personal capacity nor 
in the name of a corporate trustee; 


that the licence of Trustee Pierre Martin be 
restricted, at the expiry of the suspension period 
mentioned at item four (4) above, for a period 
of four (4) weeks, during which he can only file 
summary administrations or Division II proposals; 
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6) that the licence of Trustee Raymond Chabot Inc. be 
restricted for a period of three (3) weeks, starting 
from December 16, 2007, during which he cannot 
file any new document under the Act in the judicial 
districts of Chicoutimi, Alma and Roberval: 


7) that in the event that the Trustees do not comply 
with this order, they shall be considered as not 
having complied with one of the conditions of 
their licence pursuant to Paragraph 13.2(5)(b) of 
the Act. 


In the matter of the professional 
conduct of Frank Sheldon Kisluk 
and Frank S. Kisluk Limited 
(Ontario) 


The Honourable Perry Meyer, Delegate of 
the Superintendent of Bankruptcy 


December 7, 2007 


Facts: On December 19, 2005, the Senior Analyst 
presented a report noting several defaults by the Trustee, 
who did not fulfill his obligations with regard to a certain 
number of estate files opened in 1985 or previously (“the 
aged estates”). An auditor received the mandate to audit 
these estates. 


On July 3, 2006, the Delegate of the Superintendent 
made an order ratifying an agreement between the parties 
concerning corrective measures to be properly completed 
by the Trustee by July 2, 2007, at the latest. The Trustee 
did not execute the order, but requested an extension of 
time. Just prior to the hearing scheduled for October 2, 
2007, the Trustee deposited with a law firm a sum of 
$100,000 to cover the closing costs of aged estates as well 


as payment for the ongoing services of the auditor and of 
another trustee as well as his fees and disbursements. The 
hearing was adjourned in order to allow the parties to 
come to an agreement on new joint conclusions. 


On November 19, 2007, the Trustee and the Analyst 
jointly presented a draft decision to the Delegate. There 
was no hearing on the matter. As of the date of the 
tentative agreement, the Trustee is responsible for 150 
aged estates, a list of which is attached to the agreement. 


Decision: In accordance with the agreement made by the 
parties, the Delegate orders the Trustee to respect and 
fulfill the 17 conditions on his licence detailed in the 
judgment. If the Trustee fulfills fully the conditions set 
out in the order, no other sanction will be imposed upon 
him in connection with the defaults noted in the Senior 
Analyst’s report. 


In the matter of Edward Bryce 
Quon and of Quon & Associates 
Ltd. (Ontario) 


Decision under Subsection 13.2(5) of 
the BIA 


Alain Lafontaine, Acting Superintendent 
of Bankruptcy 


November 26, 2007 


Facts: On July 24, 2007, the Assistant Superintendent 
(Trustee Compliance) submitted a report setting out the 
Trustee’s failure to comply with Paragraphs 30(a), 30(d) 
and Section 31 of Directive 13 — Trustee Licensing. A 
notice of the proposed decision to cancel the Trustee’s 
individual and corporate trustee licences under Paragraph 
13.2(5)(b) of the Bankruptcy and Insolvency Act was sent to 
the Trustee by the Superintendent on August 28, 2007, 
in accordance with Subsection 13.2(6) of the BIA. The 
Trustee has not replied to the Superintendent before 
September 21, 2007, as was requested in the notice of 
the proposed decision. 


Decision: In accordance with the powers conferred 
on him by Subsections 13.2(5) and 14.01(1) of the 
Bankruptcy and Insolvency Act, the Superintendent orders 


that the licences of Mr. Edward Bryce Quon (individual) 
and of Quon & Associates Ltd. (corporate) be cancelled 
ten days after the date of this order. 


In the matter of the professional 
conduct of Samuel S. Lévy 

and Sam Lévy & associés Inc. 
(Quebec) 


The Honourable Fred Kaufman, Delegate 
of the Superintendent of Bankruptcy 


May 22, 2007 


Facts: Samuel S. Lévy and Sam Lévy & associés Inc. 
were investigated by the Office of the Superintendent of 
Bankruptcy (OSB). The Senior Analyst from the OSB on 
the file produced a report setting out the defaults by the 
Trustees in fulfilling adequately their statutory duties in 
the administration of various files. 


Decision: The Delegate declares that the disciplinary 
proceeding is terminated and declares that the instructions 
for conservatory measures issued by the Superintendent 
of Bankruptcy on May 10, 2001, with respect to the 
parties are lifted. Accedes to the agreement reached by 
the parties, which provides as follows: 


1) in the future, Samuel S. Lévy and Sam Lévy & 
associés Inc. can only act as trustees under the 
Bankruptcy and Insolvency Act with regard to 
bankruptcies or proposals by individuals; 


2) without restricting the powers conferred on the 
Superintendent of Bankruptcy by the Bankruptcy 
and Insolvency Act, bankruptcy or proposal files 
administrated by Samuel S. Lévy are subject to 
audit by the Superintendent of Bankruptcy every 
six months; 


3) until November 30, 2007, inclusive, Trustee 
Samuel S. Lévy must exercise his profession at the 
André Allard & associés Inc. firm or at another 
trustee firm acceptable to the Superintendent of 
Bankruptcy, and during this period, he cannot be 
appointed as administrator in any new files, but 
may perform all other tasks a trustee may perform; 


4) during the period from December 1, 2007, to 
December 1, 2008, Trustees Samuel S. Lévy and 
Sam Lévy & associés Inc. may not be appointed as 
administrators in more than 250 new files: 


5) during the period from December 1, 2008, to 
December 1, 2009, Trustees Samuel S. Lévy and 
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Special-Interest Publications 


Dealing with Debt: A Consumer’s Guide to Bankruptcy explains 
the options available to debtors who face insurmountable 
debts. It remains the most requested publication at Industry 
Canada. The publication numbers are: RG64-5/1998-1E 
(English) and RG64-5/1998-1F (French). 


All About Bankruptcy Mediation is a bilingual pamphlet 
explaining under what circumstances a debtor may ask for 
mediation services from the OSB. The publication number 
is: RG64-9/1998. 


The Inspector's Handbook is a guide for creditors or their 
representatives who've been appointed as inspectors of an 
estate. The publication numbers are: [u76-1/2005E (English) 
and [u76-1/2005F (French). 


The Insolvency Case Law Digest contains summaries of many 
court decisions in insolvency matters. Available in a bilingual 
format. The publication number is: lu73-2/2006. 


The OSB Newsletter is the OSB’s main communication tool 
for stakeholders. Available in bilingual format. There is no 
publication number for this publication but there is a series 
number: ISSN 1705-5237. 


Please note that limited copies are available. 


An Overview of Canadian Insolvency Statistics contains 
interesting insolvency statistics and socio-economic profiles 
of debtors in Canada. Available in a bilingual format. The 
publication number is: lu73-1/2006. 
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Youth Publications 


The Financial Guide — Children: 5 and 6-year-olds is a booklet 
for parents of kids of this age group. It contains information 
on what kids should know about financial matters as well as 
games and activities to play. It can also be used by educators, 
babysitters and other adults who have a role in educating 
children. The publication numbers are: Iu76-4/1-2006E 
(English) and Iu76-4/1-2006F (French). 


The Financial Guide — Children: 7 and 8-year-olds is a booklet 
for parents of kids of this age group. It contains information 
on what kids should know about financial matters as well as 
games and activities to play. It can also be used by educators, 
babysitters and other adults who have a role in educating 
children. The publication numbers are: Iu76-4/2-2006E 
(English) and lu76-4/2-2006F (French). 


The Financial Guide — Children: 9 to 12-year-olds is a booklet 
for parents of kids of this age group. It contains information 
on what kids should know about financial matters as well as 
games and activities to play. It can also be used by educators, 
babysitters and other adults who have a role in educating 
children. The publication numbers are: Iu76-4/3-2006E 
(English) and Iu76-4/3-2006F (French). 


The Financial Guide — Teenagers: 13 to 15-year-olds is a booklet 
for parents of kids of this age group. It contains information 
on what teens should know about financial matters as well 
as corresponding activities. It can also be used by educators, 
guidance counsellors and other adults who have a role in 
educating these teens. The publication numbers are: [u76- 
4/4-2006E (English) and Iu76-4/4-2006F (French). 


The Financial Guide for Post-Secondary Students is a guide for 
students about to undertake or who have just begun post- 
secondary studies. It contains information on how to budget 
while you're a student, finding an apartment, looking for a 
summer job, etc. The publication numbers are: Iu76-2/2005E 
(English) and lu76-2/2005F (French). 
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The Activity Book: 5 and 6-year-olds is a series of activities 
developed to complement the Financial Guide — Children: 
5 and 6-year-olds. It provides additional activities and 
games to put into practice the financial concepts learned 
in the Financial Guide. The publication numbers. are: 
Tu76-5/1-2007E (English) and Iu76-5/1-2007F (French). 
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The Activity Book: 7 and 8-year-olds is a series of activities 
developed to complement the Financial Guide — Children: 
7 and 8-year-olds. It provides additional activities and 
games to put into practice the financial concepts learned 
in the Financial Guide. The publication numbers. are: 
Tu76-5/2-2007E (English) and Iu76-5/2-2007F (French). 


The Activity Book: 9 and 10-year-olds is a series of activities 
developed to complement the Financial Guide — Children: 
9 to 12-year-olds. It provides additional activities and 
games to put into practice the financial concepts learned 
in the Financial Guide. The publication numbers. are: 
Tu76-5/3-2007E (English) and Iu76-5 /3-2007F (French). 


The Activity Book: 11 and 12-year-olds is a series of activities 
developed to complement the Financial Guide — Children: 
9 to 12-year-olds. It provides additional activities and 
games to put into practice the financial concepts learned 
in the Financial Guide. The publication numbers are: 


Educational Cartoon Strips is a bilingual booklet prepared 
by teenage volunteers. It contains five cartoons strips with 
a financial lesson in each one. The publication number is: 
Tu76-3/2005. 


Decisions — Educational Game for Youth for ages 7 to 10 year 
olds is a game created by teenage volunteers and touches on 
items such as the difference between a want and a need and 
the difference between a good and a service. The publication 
numbers are: lu76-4/6-2006E (English) and Iu76-4/6-2006F 
(French). 


The Work It! Job Search Kit is for adults who would like to 
organize a workshop for teens who are about to search for a 
job for the first time. It contains PowerPoint presentations on 
how to prepare a résumé and covering letter as well as tips 
on how to succeed an interview. The publication numbers 
are: lu76-4/5-2006E (English) and Iu76-4/5-2006F (French). 


The Puzzle for 5 and 6-year-olds is a fun game as well 
as a tool to help young children learn to distinguish 
and identify Canadian coins. Comes in an envelope 
to help prevent lost pieces! 
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